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CENTER ForR SURVIVOR
AGENCY & JUSTICE

The Center for Survivor Agency and Justice is a national organization
dedicated to enhancing advocacy for survivors of intimate partner violence.
CSAJ envisions a world where all people have equal access to physical safety,
economic security, and human dignity. CSAJ develops and promotes advocacy
approaches that remove systemic barriers, enhance organizational responses,
and improve professional practices to meet the self-defined needs of domestic
and sexual violence survivors.

The Consumer Rights for Domestic and Sexual Violence Survivors Initiative
(Consumer Rights Initiative) is a national project of CSAJ that seeks to
enhance consumer rights for domestic and sexual violence survivors by
enhancing the capacity of and partnerships between domestic/sexual violence
and consumer law and advocacy. Consumer and other economic civil legal
remedies have the potential to provide survivors with the legal tools to address
issues such as debt collection, credit discrimination, bankruptcy, damaged
credit, tax liability, and foreclosure. To achieve survivors’ joint goals of
physical and economic safety also requires purposeful cross-training,
networking, and sustained partnership building on the local and national
levels. Therefore, CSAJ’s Consumer Rights Initiative offers technical
assistance to lawyers, advocates, programs, and communities across the
nation through: advocacy tools and resources, webinar trainings, national
conferences, individual technical assistance, and Building Partnerships
Demonstration Sites.

Copyright © 2017 the Center for Survivor Agency and Justice. All Rights Reserved.
For reprinting permissions please contact CSAJ at info@csaj.org.

This project is supported by Grant No. 2014-TA-AX-KO23 awarded by the Office on Violence Against Women, U.S.

Department of Justice. The opinions, findings, conclusions, and recommendations expressed in the publication are those of
the author(s) and do not necessarily reflect the views of the Department of Justice, Office on Violence Against Women.
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i. EXECUTIVE SUMMARY

There is no safety for survivors of domestic and sexual violence without economic security.
Abuse creates economic hardship and poverty, in turn, restricts options for safety.
Survivors of domestic and sexual violence (DV/SA) experience economic harms that
extend far beyond the short term. Safety has real costs and survivors often contend with
issues such as coerced debt, ruined credit, loss of housing and employment, and identity
theft that compound economic insecurity and risk of violence across the lifescourse.

While the domestic violence movement has historically engaged in meaningful economic
justice initiatives, current efforts tend to emphasize ways to maximize survivors’ future
income through financial literacy and employment training. Such efforts provide little
sustainable benefit without first addressing the long-term economic harms from which
survivors currently suffer.! As one attorney working with CSAJ lamented, “We're helping
survivors build up their lives without getting them out of the quicksand first.” Consumer
law fills this gap. Consumer law provides a powerful legal tool to remedy accrued
economic damage, minimize expenses, and protect current assets generated by things
such as coerced debt, credit discrimination, bankruptcy, damaged credit, federal tax
issues, criminal records, workplace discrimination, and housing eviction and foreclosure.

The purpose of this Guidebook is to offer concrete consumer and economic civil legal
remedies, as well as nonlegal advocacy strategies, through the lens of survivor centered
advocacy - rooted in the experiences of survivors who are living in poverty. This is not a
black-letter consumer law guide. Rather, it is meant to increase understanding for those
less familiar with consumer law, help generate innovative strategies, and promote an
intersectional approach to legal advocacy on key economic and safety issues facing
survivors.

This Guidebook, part of CSAJ’s
(Consumer Rights Initiative), was developed in direct response to these needs.

! Sara J. Shoener & Erika A. Sussman, Economic Ripple Effect of IPV: Building Partnerships for Systemic
Change, in Domestic Violence Report, September 2013.
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Based on gaps identified in a , the Consumer Rights Initiative
is a national project of CSAJ that seeks to enhance consumer rights for domestic violence
survivors by building the capacity of and partnerships between domestic violence and
consumer lawyers and advocates. This work leverages the power of consumer law, and
requires purposeful cross-training, networking, and sustained partnership building on the
local and national levels. In coalition with a cadre of diverse organizational partners and
expert advisors, the Consumer Rights Initiative has: developed advocacy tools and
resources, offered webinar trainings, national conferences, and individual technical
assistance, and facilitated four Building Partnerships Demonstration Sites.

This Guidebook was authored and developed in coalition with advocates and attorneys
across the country who hold unique expertise at the intersection of consumer
law/economic advocacy and domestic violence. Chapters feature a range of consumer and
economic civil legal issues, including:

A Credit reporting and repair, including discriminatory credit and identity theft
Debt collections and defense, including navigating student loans
Bankruptcy and foreclosure
Federal tax advocacy
Economic relief in civil protection orders
Economic issues in family law
Barriers in civil court
Rights and protections in housing and employment, including advocacy for
survivors with criminal records

S

The intended audience for this Guidebook is attorneys and legal advocates working with
survivors, but it can also be beneficial to a wider audience. Each chapter provides concrete
and creative strategies to assist domestic violence attorneys and legal advocates in
addressing the simultaneous economic security and physical safety needs of survivors. In
addition, attorneys, advocates, and program directors alike can benefit from the practice
tips, considerations, and strategies offered. As such, we encourage programs to share this
guide with staff as well as partners as a tool to foster collaboration within organizations,
between DV, consumer and other sectors, and across social justice movements.

Acknowledging the breadth and depth of these issues, each chapter is infused with tools
for issue spotting, opportunities to “think about it” (including how survivors’ intersecting
identities might shape their economic experiences and, thus, relevant options), “practice
tips” for individuals and organizations, as well as references to additional resources. Many
supplemental training materials and resources on the chapter subjects, developed by the
authors as well as other CSAJ Expert Advisors, can be accessed on CSAJ's

and

This Guidebook is not meant as a substitute for legal advice or representation. We
encourage domestic violence advocates and attorneys to develop partnerships with
consumer rights and other experts in your community to enhance the capacity of survivor-
centered consumer and economic civil legal advocacy for survivors. CSAJ’s resource,

, offers a starting point to assess and advance individual as
well as organizational partnerships to enhance consumer rights for survivors.

We welcome feedback to improve and update this Guidebook as well as opportunities to
assist your efforts in implementing the framework and strategies presented here. Please
get in touch with us at
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INTRODUCTION

Economic Coercion and Survivor-

Centered Economic Advocacy
By Katie VonDelLinde & Erika Sussman

The Link Between Poverty and Violence

There is a reciprocal relationship between domestic violence! and economic insecurity.
Abuse creates economic instability for survivors. And poverty, in turn, reduces safety
options and creates increased vulnerability to future violence. Furthermore, the economic
impact of DV has profound consequences that compound across the lifespan. While the
domestic violence movement has engaged in important work to enhance economic justice
for survivors, current efforts tend to focus on discrete and immediate economic incidents
through financial skills development, leaving the depth and breath of economic harms
largely unaddressed.

This Guidebook presents domestic violence attorneys and advocates with consumer law
and other economic civil legal remedies to address the profound and enduring economic
harms that stand in the way of survivors’ long-term economic security, such as coerced
debt, damaged credit and credit discrimination, bankruptcy, foreclosure, and key
intersections with family law and court access. Authors of each chapter are on-the-ground

! Complex social problems rooted in oppression challenge us to find language that is both specific enough to
describe a phenomenon like domestic violence yet also inclusive enough to describe a wide variety of
experiences. For the purposes of this guidebook, we will use the term domestic violence (DV) to describe
relationships in which one individual uses strategies designed to, “establish domination in a partner’s personal
life based on fear, dependence, and deprivation of basic human rights using strategies including intimidation,
degradation, isolation and control” (Stark, 2007).



experts who provide concrete legal remedies and innovative advocacy strategies from a
survivor-centered and intersectional perspective (one that holds the economic and safety
risks at once). The strategies presented throughout this Guidebook are based on data
collected and technical assistance provided for over a decade; it is rooted in deep work
with survivors, domestic violence programs and legal services agencies, communities, and
coalitions— all seeking to enhance economic security and safety for survivors.

Drawing on a survivor’s story, this introductory chapter offers context and framework for

survivor centered economic advocacy, serving as the foundation for the following fourteen
chapters. It does this in four sections:

An overview of the link between economic hardship and violence ?

A legal ethics basis for survivor centered advocacy

The framework and approach to survivor centered economic advocacy

Survivor centered economic advocacy at the individual, organizational, and policy
practice level

VV VY

What is safety?

As advocates and attorneys, we work daily with individuals who struggle with violent
relationships and economic hardship, but we rarely pause to examine what safety means
to us, personally. Take a moment to close your eyes, ask yourself these questions, and
think about your answers:
* What does safety mean to me? How
do | know when | am safe?

*  What is economic safety for me? Visioning “Safety”

In a recent webinar hosted by the Center for Survivor
Agency and Justice, domestic violence advocates from
around the nation defined economic safety as: feeling
secure; having choices; being able to act on our own
decisions and choices; and financial independence.?
Life choices for survivors struggling with domestic
violence are constrained by their partner’s economic
abuse and by their life circumstances (for example,
their access to quality education, childcare, and safe
housing as well as their experiences with racism and
sexism, etc.).*

Visualizing safety helps us to understand our
own perspective about what is safe and asks
us to define safety in our own lives. For
many of us, it is difficult to imagine being
“safe” without economic security. Economic
safety ensures that we have adequate
housing, reliable transportation, healthy
food, and maybe most importantly, financial
choices. For example, currently available
economic safety nets would give us the
financial freedom to leave a job where we
were experiencing harassment.

2 The guidebook refers to individuals being controlled in domestic violence relationships as “survivors ” and
people who perpetrate violence as “abusive partners.” While the term “victim” is widely accepted in the legal
system and correctly describes someone who has experienced a crime, victim has negative connotations as
someone who is passive and can be a harmful representation of those who struggle to survive and thrive in the
midst of violence. However, some individuals who experience domestic violence do not like the term survivor and
feel that it diminishes the terrible acts of violence perpetrated by their partner. When working with individuals
who experience domestic violence, it is important to follow the language used by that individual or to ask what
language they would like you to use, especially when describing their abusive partner.

While research and practice experience continues to show that a majority of individuals who are impacted by
coercive controlling domestic violence are women and that women are disproportionately impacted by the
consequences of domestic violence [for more on this, see below], men do experience domestic violence. Instead
of referring to survivors with gendered pronouns, the inclusive term “survivor” is used in this guidebook.

3 Access the webinar recording and materials here: https://csaj.org/news/view/webinar-resource-survivor-
centered-economic-advocacy

4 Davies, J. and Lyon, E. (2014) 2"¢ Ed. Domestic violence advocacy: Complex lives, difficult choices. Sage
Publishing.
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Sonia’s Story

Sonia just got off from her swing shift at a skilled nursing center where she works as a certified nurse
assistant, and she's coming to talk to you about her current situation. She is eager to tell you what's
going on for her, and behind her tired expression, you see a light in her eyes. Sonia is a thirty-two-
year woman who describes herself as, "a hard worker and dreamer whose life took a turn | wasn't
expecting.” Sonia's parents are from Puerto Rico, and they raised Sonia in Miami.

Sonia met Robert ten years ago when he was the dental assistant in her dentist's office. Their
relationship started out slow and loving, and Sonia was thrilled when they got married a year into
their relationship. In the last five years, however, Robert has become increasingly jealous and
doesn’t want Sonia going anywhere except for work and her children's school. Sonia and Robert
have two kids, Danny, 9 and Samantha, 7. Danny has autism, is non-verbal, and requires a lot of
care. Sonia advocates hard to make sure Danny's needs are met at school, and she's relieved that
this year Danny's services are well organized, and he has a loving and smart teacher who seems to
‘get him."

Sonia is coming to you because she is at her wit's end. Robert forces Sonia to directly deposit her
paycheck into a banking account that she can’t access. She thinks it may be a joint account but
isn't sure, and Robert has never given her an ATM card or the account number. Sonia is also very
upset because she just received notice that a credit card company is suing her. She doesn't
recognize the account, and when she told Robert about it, he just laughed and said, "Yeah, | guess |
should've told you I took that out in your name." Sonia has no idea what other accounts he may have
opened using her name and information. She also recently found out that Robert has not been
paying the mortgage consistently and they've received some kind of notice from the bank, but
Robert won't show it to Sonia. Sonia is worried that they could lose their home.

Sonia loves her job and gets a lot of good feedback from her co-workers and supervisor, but lately,
Senia says, “Robert is even trying to ruin that for me.” Robert accuses Sonia of sleeping with a co-
worker and calls and texts Sonia dozens of times during her shifts. Recently, he showed up at her
workplace, loudly yelling her name at the front desk as he came in. Sonia has told her supervisor
pieces of what is going on with Robert, and while her supervisor has been tolerant, she is beginning
to lose patience,

Sonia tells you that Robert has hit her, but only very occasionally. Sonia says Robert's name-calling
hurts a lot worse than the physical abuse, and she misses spending time with her family and
friends. She wants to get divorced, but she is worried that Robert, who has access to more of their
money and has a better paying job, will get custody of their children, and she doesn’t want to leave
her school district due to her son’s educational needs.

Think About It

How does the domestic violence impact Sonia’s choices and
economic situation? How do Sonia’s life circumstances impact
her choices? What are your reactions to Sonia’s situation
(feelings, thoughts, what do you want to do)?
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Like Sonia (like all of us), survivors do not explicitly present all their risks or concerns nor
always contextualize them in relation to their multiple identities. Therefore, each chapter
in this Guidebook is written through an intersectional lens, presenting survivors as
complex individuals with multiple identities and varying needs, resiliencies, and strategies
for safety. We present questions, probes, and opportunities for self-reflection in each
chapter through “Think About It” sidebars. These are necessarily limited and not meant to
replace the requirement that in partnering with survivors in our advocacy we must reflect
on our own status, identities, and role, then see safety and economic options through
survivors’ perspectives and facilitate open dialogue.

Risks for survivors of domestic violence

Survivors of domestic violence must constantly weigh the risks they face, as they make
choices about their daily lives.® To understand the complex nature of these choices, we
must pay attention to

1) Risks created by the battering partner survivors’ economic options
> Physical injury or illness and risks, their life
» Psychological effects (mental health, circumstances, and our own
substance abuse, suicide) reactions and assumptions.
> Loss or harm to children Davies and Lyon describe the
» [Economic insecurity two types of risks that
> Lost or damaged relationships (family, survivors weigh as:
friends, other social supports)
» Arrest or legal implications (due to legal To advocate effectively for
status, protracted legal case, etc.)® survivors of domestic
violence, we need to
2) Risks created by the survivor’s life circumstances understand the myriad of
» Access to quality education risks they face. One of the
> Employment options biggest risks with which
> Childcare survivors contend is
> Safe housing economic hardship.
» Transportation
» Availability of social or public services

Experiences of racism, sexism, homophobia, etc.

As you read Sonia’s story, what were some risks that she is weighing?

Sonia’s Risks

FROM HER PARTNER INHERENT IN HER LIFE
Emotional abuse Gender (sexism)
Isolation Race/ethnicity (racism)
Physical abuse Mother of a child with disabilities
Credit abuse What else?
Work interference
What else?

5 Davies, J. (1997). Safety planning. VAW Net. Retrieved from:
http://www.vawnet.org/Assoc_Files_VAWnet/BCS_SafePlan.pdf
6 Davies & Lyon, 2014
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What's missing from the chart above? For example, Sonia’s story doesn’t tell us this
explicitly, but she may also be weighing her risks as a woman (for example, because of her
gender, she may make less money than men doing her same job, etc.), and as a Latina
(she may have a hard time accessing appropriate resources because of discrimination).
Finally, as we take stock of the various risks and choices, we must also consider survivors’
strengths: What are some of Sonia’s strengths? She is familiar with the educational and
health systems and is skilled in navigating them both on behalf of her son; she has a
steady job in nursing; and she has strong familial and cultural ties as well as allies within
her employment setting.

Poverty leads to increased vulnerability to violence

For survivors of domestic violence, safety often hinges on access to economic resources.
Those who can access and mobilize economic resources have more options for safety. As
a consequence, although anyone can experience domestic violence (DV),” women living in
poverty are nearly twice as likely to experience

DV.8 The fact that violence can frequently be a Think About It

factor in the lives of poor women has led some What are some factors of economic
observers to mistakenly conclude that poor people || hardship or poverty you see at play in
are more violent. (See, “The Role of Poverty,” Sonia’s experience? Do they influence
below for further discussion.) her safety strategies?

This economic gender gap widens for those further marginalized by race, ability, sexual
orientation experience, citizenship status, and other identities.'° For example, while 1 in
10 white people live at or below the poverty line, at least 1 in 4 (and higher) people of all
other racial-ethnic groups live in poverty. So, while anyone can experience violence and
economic hardship, our unique systems of discrimination restrict those on the social
margins from equal options to safety and economic security.

Economic abuse as a form of domestic violence

All forms of abuse create economic instability for survivors in ways that linger, interact,
and compound over time. The vast majority of abusive partners use economic tactics to
control their partners, stripping them of the material and financial means to access safety
and security. ! In fact, 999% of survivors report experiencing some form of economi

7 Black, M. C., Basile, K. C., Breiding, M. J., Smith, S. G., Walters, M. L., Merrick, M. T., ... Stevens, M. R. (2011).
The National Intimate Partner and Sexual Violence Survey: 2010 Summary Report. Atlanta, GA: National Center
for Injury Prevention and Control, Centers for Disease Control and Prevention. Retrieved from
http://www.cdc.gov/violenceprevention/pdf/nisvs_executive_summary-a.pdf

8 Vest, J. R., Catlin, T. K., Chen, J. J., & Brownson, R. C. (2002). Multistate analysis of factors associated with
intimate partner violence. American Journal of Preventive Medicine, 22(3), 156-164.
http://doi.org/10.1016/S0749-3797(01)00431-7

° Put differently, women with household incomes less than $7500 are seven times more likely to report domestic
violence than women in households with incomes over $75,000. See, Rennison, C.M. & Welchans, S. (2000).
Bureau of Justice statistics special report: Intimate partner violence. U.S. Department of Justice, Office of Justice
Programs. Report No. NCJ 178247. Retrieved from:
http://www.popcenter.org/problems/domestic_violence/PDFs/Rennison%26Welchans_2000.pdf; Similarly,
More than half of homeless women report a history of assault by an intimate partner and 70% of women
receiving public benefits (Temporary Assistance for Needy Families, WIC, Food stamps) report experiencing
domestic violence. See, Lyon, E. (2000). Welfare, Poverty, and Abused Women: New Research and its
Implications (Building Comprehensive Solutions to Domestic Violence). National Resource Center on Domestic
Violence. Retrieved from http://www.vawnet.org/Assoc_Files_VAWnet/BCS10_POV.pdf

10 For a more detailed analysis, see CSAJ’s forthcoming Accounting for Economic Security Atlas (will be available
in our

11 Coercive control is defined by Evan Stark (2009) as “a pattern of violent acts and their political framework —
the pattern of social, institutional, and interpersonal controls — that usurp a survivor’s capacity to determine her
destiny.”
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abuse by their partners.!? Economic abuse is defined as “controlling a survivors ability to
acquire, use and maintain economic resources.”!3

Abusive partners frequently control survivors’ ability to
acquire and keep financial resources by interfering with,
obtaining, or maintaining work, education, or
community or government benefits. Sixty percent of
survivors of domestic violence report experiencing work
interference (including sabotaging transportation, childcare, destroying uniforms,
harassment at work, etc.). from an abusive partner.}* Survivors also experience financially
devastating banking, asset, income, credit and debt coercion from abusive partners.
Abusive partners destroy survivor’s credit by fraudulently opening accounts in the
survivor’s name, lying about paying bills in the survivor’'s name, overcharging credit
accounts, or coercing survivors to sign for loans, credit lines, or other expenses. In some
abusive relationships, partners also use force or threats to coerce survivors into
participating in illegal activity (for

Think About It

What is Sonia experiencing that
you would consider economic
abuse?

Think About It example, TANF or SNAP fraud,

In what ways did Sonia’s partner, Robert, control her prostitution, and writing bad checks,

ability to acquire income, affect her employment, or etc.). By destroying a survivor’s credit

access needed resources? or creating a criminal history,
perpetrators gain further financial

Did Robert prevent or control Sonia’s use of her or control over survivors’ current and

their joint resources? In what ways? What safety future economic choices.!®

implications can you see?
Sonia’s options for safety were

In what ways did Sonia’s partner, Robert, impact constrained by Robert’s control of
Sonia’s credit? Does Sonia have a clear picture of their finances, work sabotage, and
Robert’s impact on her credit? other forms of abuse. In turn, the

economic hardship and risk of
poverty or homelessness restricted Sonia from accessing many safety options for her and
her children. As seen in Sonia’s story, domestic violence has both short- and long-term
negative effects that accumulate over a lifetime (CSAJ refers to this as the “Economic

The Role of Poverty: A Slippery Slope

That a woman living in poverty is twice as likely to be a victim of domestic violence may cause some to
mistakenly believe that poverty is a cause, or the cause of domestic violence. On the contrary, poverty
functions to restrict survivors’ economic options for obtaining safety. An abusive partner can make a
survivor’s economic instability more intractable by using economic tactics to exert control over the survivor
(such as paying or refusing to pay for items the survivor needs for themself or their children, e.g. rent,
childcare, car payment or food). Conversely, when abusive partners experience economic problems (lost
jobs or chronic unemployment) this can trigger or exacerbate the abusive behavior. For example, the
probability of intimate partner homicide increases significantly if an abusive partner is unemployed. Also
see CSAJ’s Accounting for Economic Security Atlas, which presents a more nuanced discussion of the
intersecting harms presented by abuse and poverty.

12 Adams, A. E., Sullivan, C. M., Bybee, D., & Greeson, M. R. (2008). Development of the scale of economic
abuse. Violence Against Women, 14(5), 563-588. http://doi.org/10.1177/1077801208315529

13 Addams et al., 2008

14 Alexander, P.C. (2011). Childhood maltreatment, intimate partner violence, work interference and women'’s
employment. Journal of Family Violence: 26(4), p 255-261.

15 |ittwin, A. (2012). Coerced Debt: The role of consumer credit in domestic violence. California Law Review,
100(4), 951. http://doi.org/doi:10.15779/238VR6G
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The Economic Ripple Effect of IPV?
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During a relationship, abusive partners engage in behaviors that strip survivors of access to economic and
material resources for safety.

In seeking safety, or leaving, survivors literally pay a cost for safety (whether having to rely on credit or losing
income or housing). This results in collateral economic damages, which affect survivors in the short term and
manifest in various ways throughout the life course.

In the short-term, our systems of support — from housing, to inadequate and expensive legal systems, to enduring
employment insecurity, to abusive financial practices (from Payday lending to redlining)- fall short in remedying
the economic hardships experienced by survivors, and, at worst, lead to increased danger.

Across the lifespan, abuse creates a pathway of economic disadvantage, including lost work and economic
opportunities, consumer impacts, and the lingering effects of poor physical and mental health and decreased
quality of life.

Ripple Effect of IPV." See the sidebar for more). Survivors who struggle with domestic
violence experience reduced wages, job experience, job stability and economic well-being
over time.!®

A Legal Ethics Basis for Survivor-Centered Economic Advocacy

What ethical obligations govern lawyers’ representation of domestic and sexual violence
survivors? Let us begin where lawyers often do: the rules. The Model Code of Professional
Responsibility, which provides all lawyers with the baseline standards of legal
representation,!’ lends support for survivor-centered advocacy.

Rule 1.1 The Model Code of Professional Responsibility requires that a lawyer provides
“competent” representation to their client; competent representation requires, not only
knowledge of the law, but also, “skill, thoroughness, and preparation reasonably necessary

18 Hughes, M. M., & Brush, L. D. (2015). The price of protection: A trajectory analysis of civil remedies for abuse
and women’s earnings. American Sociological Review, 80(1), 140-165.
http://doi.org/10.1177/0003122414561117

17 Note that the ABA Standards of Practice for Lawyers Representing Victims of Domestic Violence, Sexual
Assault and Stalking in Civil Protection Order Cases offers helpful guidance. Though the document is focused
specifically on representation in civil protection order matters, the concepts are relevant to all areas of practice
for attorneys representing survivors. "The purpose of these Standards of Practice is to provide a reference for
lawyers representing victims of domestic violence, sexual assault and stalking in civil protection order cases, and
to encourage lawyers to provide high-quality legal representation to those clients. These Standards keep the
needs of the client at the center of representation and strive to build public confidence in a just and fair legal
system by working to promote safety for victims of domestic violence, sexual assault and stalking, and
accountability for perpetrators.”


http://doi.org/10.1177/0003122414561117

for the preparation.” And, competence includes “inquiry into the analysis of the factual
and legal elements of the problem.” Therefore, lawyers representing survivors must know
not only the legal elements of a remedy, but also the facts. Given the complex nature of
domestic violence, it is not enough to be familiar with the limited facts of a particular
incident. Rather, lawyers representing survivors must gather a rich understanding of the
entire context of coercive control.!® They must develop a detailed picture of both the
batterer-generated risks and the life-generated risks that a particular survivor faces, in
order to tailor their representation to consider and be responsive to the complexity of their
life circumstances.!® In addition, even if the lawyer has a limited scope of representation
(i.e., protection order representation), he or she should screen for issues related to the
survivor's safety and security, and if he or she is not able to represent the client in those
matters, for example, consumer and economic civil legal issues, "the lawyer has a duty to
refer to the client to competent counsel."?°

Rule 1.2 of the Model Code of Professional Responsibility, which speaks to the “Scope of
Representation and Allocation of Authority Between Client and Lawyer,” provides:
“a lawyer shall abide by a client’s decisions concerning the objectives of representation
and . . . shall consult with the client as to the means by which they are to be pursued.”
The comment to the Rule further explains that this “confers upon the client the ultimate
authority to determine the purposes to be served by legal representation.” Therefore,
lawyers are ethically, if not morally, required to represent domestic violence survivors
according to the survivor’s own decision-making. The remedies we seek and even our
litigation strategies should be crafted in consultation with our clients.?! The ABA
Standards apply this rule to domestic violence representation, noting that representation
of domestic violence survivors should be “client-centered,” where decision-making
authority rests with the survivor.?? Thus, “the role of advocacy is to understand the
[survivor’s] perspective, provide relevant information and the opportunity for survivors to
make decisions and plans, and then to work with them to implement those plans.”?3

Communication between lawyer and client is critical. Rule 1.4 of the Model Code of
Professional Responsibility provides that a lawyer shall: 1) inform the client of issues
where informed consent is required, 2) consult with the client about the means by which
the client’s objectives are to be accomplished. Also, a lawyer shall “explain a matter to the
extent reasonably necessary” to enable the client to make “informed decisions regarding
the representation.” We know that survivors of domestic violence face an array of risks
resulting from their abusive partner’s behavior—physical, emotional, financial, economic,
etc. As a result, when working with a survivor, we must be particularly attuned to the
potential consequences of the remedies available, as well as the consequences arising

18 The ABA Standard includes a provision on “Client Safety,” II(E), which indicates that lawyers should “ensure
safety planning occur with the client” and that lawyers “be sensitive to the effects of trauma on their clients.”

19 The ABA Standards provides: “in a civil protection order case, the lawyer should have competent knowledge of
the dynamics of domestic violence, sexual assault and/or stalking. In particular, the lawyer should understand
the potential risk of escalated violence due to litigation, and how the experience of domestic violence, sexual
assault and/ or stalking may affect the client-lawyer relationship, including the process of establishing rapport
with and gathering information, evidence and case direction from the client.”

20 ABA Standards, I1I(A)(1), A. Competent Knowledge of Law, 1) Knowledge of Related Legal Issues. The
comment to this standard notes that “economic stability is tantamount to client safety in many cases,” the
attorney should be knowledgeable about “economic concerns.”

21 The ABA Standards apply this rule to domestic violence representation, noting that representation of domestic
violence survivors should be “client-centered,” where decision-making authority rests with the survivor

22 ABA Standards of Practice, I11(F)

23 Page 16
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from the legal system that one must navigate to access those remedies. Consideration of
both remedies and systems must be done in partnership with the survivor, as they holds
all of the information needed to assess the risks and benefits associated with the remedies
and systems as they will play out in their own life.?*

Given the ethical rules laid out, effective legal advocacy for survivors requires, as Jill
Davies sets forth in her tool on legal advocacy for survivors: understanding the survivor’s
perspective, determining whether the legal system may be able to help a survivor meet
their goals and address their fears, conveying your knowledge about the legal remedies to
the survivor and analyzing them with them, and helping the survivor to implement their
choices.?®

Survivor-Centered Advocacy

Economic coercion combined with poverty and other challenging life circumstances make
domestic violence cases very complex for advocates and lawyers. What is the best way to
respond to these difficult cases? What can we do to help create meaningful change in the
lives of survivors?

Survivor-centered advocacy is an evidence-supported practice

Survivor-centered advocacy is a practice that accentuates clients’ choices and strengths,
focuses on the importance of building and supporting a partnership between the survivor
and service provider, and pays attention to the context of the survivor’s life (for more, see
callout box below).?® Survivor-centered advocacy (also called survivor-defined or women-
defined practice) starts with the belief that the survivor’'s perspective, lived experiences,
and knowledge of their own situation are paramount.?’” A survivor-centered advocacy
partnership between the lawyer/advocate and the survivor is built through open
assessment, non-judgmental active listening and tailored advocacy strategies created
jointly through honest and respectful dialogue between the advocate/attorney and the
survivor. Through this dialogue, advocates and lawyers build a relationship with the client
to: a) understand the survivor’s strengths and the full extent of the survivor’s risks and
then b) to honestly and respectfully present information that enhances the survivor’s
knowledge.

The focus is on advocacy as opposed to service delivery. While service delivery offers
survivors particular services based on an organization’s focus, advocacy partners with
individual survivors to ensure access to resources and opportunities that are relevant to
the individual survivor’s needs and life circumstances.?®

24 The ABA Standards note that effective client communication requires unique skills on the part of attorneys
representing survivors, "because their legal concerns are often embedded in very personal, private matters.
Effective representation requires that the lawyer earns the trust of a client who has experienced betrayal and/or
abuse."

25 Jill Davies, An Approach to Legal Advocacy for Individual Battered Women, Greater Hartford Legal Aid,
Resource Manual, 2nd edition.

26 Goodman et al., (2014). Survivor defined practice in domestic violence work: Measure development and
preliminary evidence of link to empowerment. Journal of Interpersonal Violence, p. 1-23.

27 Davies and Lyon, 2014

28 Knitzer, J. (1982). Unclaimed children: The failure of public responsibility to children and adoles-cents in need
of mental health services. Washington, DC: Children’s Defense Fund.
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Survivor-centered advocacy requires full, open and ongoing assessment

In order to engage fully with a survivor’s risks, the advocate/attorney needs a clear
understanding of how abuse tactics are impacting the survivor’s life and choices without
judgment or fear of reprisals from the advocate or attorney. If a survivor feels judgment
from an attorney or advocate or senses that an advocate or attorney wants the survivor to
choose a certain course of action (for example, file for bankruptcy, get new employment,
etc.), the survivor may paint a picture that they think will satisfy the advocate or attorney.

Think About It

When working with Sonia, the advocate/attorney may believe that the best solution for
Sonia is to leave her partner. This unspoken desire of the advocate/attorney may
influence what services he or she offers (for example, an order of protection) and the
focus of the safety plan. As a result, Sonia may not share with the attorney that she has
decided to stay with her partner (unless things get much worse) until her children are
out of the home. This work would not be a partnership, would not meet Sonia’s needs in
the long term, and may miss key opportunities to increase Sonia’s safety while living
with her partner. When advocates project their own judgment, they lose trust with their
clients, and their advocacy becomes less effective, at best, or dangerous, at worst.

Survivor-centered advocacy is built on the principle of partnership

Effective partnerships are built on shared power and a willingness to be transparent and
learn from one another. Just as survivors assess the ways advocates and attorneys direct
them, they can also sense bias (whether due to educational level, race, religion, sexual
orientation, etc.). Survivor-centered advocates and attorneys work hard to understand how
their own power and/or identities may be influencing the survivor’s assessment of their
work together. Survivor-centered advocates and attorneys also understand that trust is
essential in partnerships and needs to be built over time.

Practice Tip

Imagine Sonia is working with a lawyer or advocate
who tells her to pull her credit report immediately to
determine what is happening with her accounts. What
are some possible benefits of pulling her credit report?
Potential negative consequences? How might Sonia
react to the lawyer/advocate directing her to pull the
credit report?

If Sonia followed her lawyer/advocates request and
pulled her credit report, her husband, who has illegally
pulled Sonia’s credit report in the past, could see
evidence of Sonia’s credit request and may increase
his physical, emotional, or financial abuse as a result.

What would be a survivor-centered approach to this
situation?
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Survivor-centered advocacy is flexible and responds to the changing
needs of the survivor

Case Scenario: During one visit to your office, Sonia prioritizes increasing
safety with her employer. You work together to create strategies to increase
her safety at work and role play telling her supervisor and employees what she
needs to increase her safety. During her next visit, Sonia may not want to focus
on her employment and may want to spend time discussing options she has
around her joint bank accounts. Survivor-centered advocates and attorneys
allow Sonia’s needs and her own assessment of her current safety and risks
guide the process while continuing to assess for strengths and risks and
providing information to enhance Sonia’s safety across various priority areas.

Many of us go into domestic violence or public interest law because we care about making
a real difference in the lives of survivors of domestic violence. We see how inequality,
violence, and injustice work together to keep people stuck in painful life circumstances,
and our impulse is to help. We also have work experience showing what clients have tried
and what has and hasn’t worked. We want to protect our clients from going down negative
paths. Therefore, at times, we tell our clients what to do or what not to do. When we follow
that impulse, we shift from survivor-centered advocacy to provider-defined advocacy. This
comes from the best of intentions; we really want to help. And as people who seek
services, we can relate to wanting someone else just to tell us what to do. But we also
know, from our own life experience, that solutions are most effective when they match our
needs, utilize our strengths, and fit into our own lives.

Some survivors fear that they will suffer negative consequences for not following the advice
of a lawyer/advocate because they do not have as much institutional power as the
advocate or lawyer. Survivors of domestic violence have power and choices taken away
from them by their abusive partners. By engaging in provider-directed advocacy, lawyers
and advocates mimic this behavior and diminish the agency of survivors at a time when
they need it most. Rather than educating or increasing choices for survivors, provider-
directed advocacy removes choices, disregards the survivors’ expertise, and discounts the
survivor’s personal and community strengths and assets. All of these things decrease the
likelihood that the advocacy we offer will be relevant to the survivor's life, and may, in fact,
increase the risks that survivors face.

Survivor-Centered Economic Advocacy

What does survivor-centered advocacy look like when economics are the focus of
advocacy? Survivor-centered economic advocacy addresses both the physical and the
economic safety needs of survivors. Many advocates or lawyers are well versed in either
domestic violence or consumer issues; however, survivors' lives aren't separated into silos
of "financial risks" and "domestic violence risks.” Survivors’ economic needs are intimately
connected with the risks they face within their abusive relationship, and their options for
safety have real financial costs, which require access to resources. Sonia won't be fully
safe until her financial needs and her physical and emotional risks are attended to.
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Survivor-centered economic advocacy is holistic. It responds to the wide array of life- and
batterer-generated risks and does not decide for the survivor how the risks are prioritized.
Rather, survivor-centered economic advocates try to understand the survivor’'s complex
domestic violence and financial situations and use a safety-lens as they partner with
survivors to address credit, employment, housing, taxes, budgeting, transportation,
childcare, banking, and other economic issues.

A survivor-centered economic advocate asks questions to understand a survivor's
priorities, whatever they are, and works with the survivor toward their goals. Without such
knowledge, advocates cannot link economic concerns to safety nor can they appreciate the
safety implications of different economic decisions. For example, because of our deep
insight into Sonia’s situation, if she comes to us prioritizing her employment over her
physical safety, we understand that her priority may be related to the fact that she enjoys
her job and wants to maintain it as a safe place, and she needs a source of income. If
she’s more concerned about her housing and the mortgage delinquency, we understand
that a stable and safe home for her son, given his needs, makes sense to her long-term
safety plan.

The conditions of poverty — poor housing, fear of losing housing, limited employment
options, health issues, food insecurity, financial stress — feel more oppressive and
dangerous than the risk of physical violence. In fact, when low-income domestic violence
survivors were asked about the most stressful or upsetting event that they had to cope
with in the last month, over half reported something other than the physical violence.3*

Evidence Supporting Survivor-Centered Advocacy

This research shows that the relationships built from survivor-centered advocacy, as
well as the process of receiving it, are important to survivors in and of themselves
and lead to outcomes that survivors’ value.

* Three factors are associated with positive advocacy outcomes: orientation to
the whole person, unconditional validation and acceptance, and orientation to
information provision and action.??

* Survivors with individualized comprehensive community advocates were more
effective in acquiring needed community resources than survivors without
survivor-centered advocates.

* Survivors who report having greater control over the help-seeking process are
more satisfied with services (including legal, criminal justice and community-
based domestic violence advocacy) and more likely to use those services in
the future.3!

* Survivors who felt that the advocacy they received was responsive to their
goals appear to be more optimistic about the support those resources can
provide.®?

* Survivor-centered advocacy is positively related to a survivor's belief in their
internal resources (tools/skills) and confidence that they know how to move
forward positively in their own lives (agency).

2% Allen, N.E. et al. (2013). Exploring the Core Service Delivery Processes of an Evidence-Based Community
Advocacy Program for Women with Abusive Partners. Journal of Community Psychology, 41(1), 1-19.

30 Sullivan, 1999; Allen, 2004

31 Goodman, L.A., Thomas, K., Cattaneo, L.B., Heimel, D., Woulfe, J., & Chong, S.K. (2014). Survivor-defined
practice in domestic violence work: Measure development and preliminary evidence of link to empowerment.
Journal of Interpersonal Violence, p. 1-23.

32 Goodman, 2014

33 Goodman, 2014

34 Eby, K.K. (2004). Exploring the stressors of low-income women with abusive partners: Understanding their
needs and developing effective community strategies. Journal of Family Violence, 19(4): p. 221-232.
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Furthermore, safety and economic security are inherently linked, so for a survivor, there
may be no safety without stable and affordable housing. A survivor-centered economic
advocate works to understand these complexities and does not judge a survivor for putting
other needs in front of issues with a battering partner.

The goal of survivor-centered economic advocacy is reduction of risk and movement
toward long-term safety in its broadest sense-- physical, emotional, financial, even
spiritual, safety and human dignity.3® There is a clear evidence base from research that
supports a survivor-centered approach to advocacy (See side bar for a summary of the
research).

Full and open economic assessment

The first step of survivor-centered consumer advocacy is a full and open assessment of the
survivor’s financial situation including an understanding of how the abuse is tied into the
survivor’s financial safety. The assessment asks survivors open-ended questions allowing
them to describe and explore their current situation fully. For example, you may ask,
“What are your biggest concerns about money right now?” followed by “How does your
partner impact your financial concerns?” For more assessment questions, please see
CSAJ's

Each chapter in this guidebook offers issue-spotting screening questions to help guide
your advocacy. However, they are both non-exhaustive and not all required (nor in one
sitting) to assess survivors’ economic needs. Financial and safety assessment is an on-
going process that will continue throughout the advocacy relationship.

Review economic plans

As a part of a thorough assessment, survivor-centered advocates and attorneys review the
survivor’s past, current and future economic plans. For example, an advocate or attorney
working with Sonia will ask, “What do you want to do about your money situation now?”
and “What worked well for you in the past with your financial plans? Why? What didn’t work
for you in the past?” By understanding the survivor’s past and current plans, the survivor-
centered advocate and attorney builds on the survivor’s strengths and respects the work
that the client has already accomplished. The survivor’s experiences also frame what
hasn’t worked well, so that the advocate/attorney understands what strategies have not
been a good fit in the client’s life and why.

Survivor-centered economic advocacy requires looking at economic situations through the
lens of safety while giving clients the right to make decisions in their own lives. We simply
cannot predict the future. Even though we may have years of experience with clients and
we understand the dynamics of domestic violence, we never know exactly what will happen
in survivor’s lives. This uncertainty demands that we respond to client’s situations with
humility and flexibility. While an advocate/attorney using provider-directed advocacy says,
“The best strategy for you seems to be..., ” an advocate/attorney using survivor centered
economic advocacy says, “l want to understand...tell me more about...”

Flexible advocates/attorneys know that survivor’s risks may change and that this change
may result in shifting advocacy priorities or strategies. In our example, if Sonia loses her
job as a result of Robert’s harassment at work, her work with an advocate/attorney may
drastically change from looking at banking options to finding new employment.

35 This expansive definition of safety is reflected in CSAJ’s vision statement, which reads: “The Center for
Survivor Agency and Justice envisions a world where all people have equal access to physical safety, economic
security, and human dignity.
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Information sharing

Survivor-centered economic advocates ask survivors if they would like a piece of
information and then explore with the survivor whether and how that information fits their
life. For example, when exploring Sonia’s desire to find a banking institution you could
say, “It sounds like you are weighing your choices regarding a banking institution. | have
some information | could provide for you about some of the differences between
commercial banks and credit unions. Would it be helpful if | shared that information with
you now?” Sonia may say that she is overwhelmed right now and as she gets closer to
making that decision she will let you know, but not now. Be sure to validate that feeling
and reassure her that you can talk when she’s ready. However, Sonia may be ready, and if
she agrees, after sharing the information with her you would ask, “How does that
information fit with your situation? What questions do you have about what | explained?”

Weighing economic strategies

After understanding a survivor’s economic situation and financial plans and providing
financial information, survivor-centered economic advocates work with the survivor to
weigh survivor’s economic strategies in the light of the client’s life and risks generated by
an abusive partner.

Challenges and Benefits of Survivor Centered Advocacy for
Lawyers and Advocates

What does survivor centered economic advocacy look like in practice? This work presents
several challenges to lawyers and advocates. However, these challenges can also be
reframed as benefits to the work. Below is a description of the challenges and benefits of
survivor-centered advocacy, as well sample strategies to help you think of ways to move
towards the benefits of survivor centered economic advocacy. Can you think of others?

Challenge: The holistic nature of survivor-centered advocacy may be difficult for
attorneys and advocates who work in compartmentalized organizations. If you are
tasked to work with clients on domestic violence family law issues solely, it may
stretch resources and cut against institutional ideology to expand your advocacy to
include both economic and domestic violence needs.

Benefit: By working on both the economic and the domestic violence issues at the
same time, you can be confident that advocacy efforts will both be safe and
sustaining. For example, if you are working on orders of protection with a survivor,
by also attending to the economic needs of the survivor, you can work to request
financial relief as a piece of the order of protection. This work then becomes more
efficient and more effective in creating lasting change in the lives of survivors.

Strategies: Working towards the benefits

What economic implications arise in your legal advocacy? What can you ask, generally, to
get a sense of safety and/or economic needs? Hold an agency-wide staff meeting where
you discuss: How can you better coordinate between departments, expertise, etc.? Train
each other on the essentials of assessing for linkages and plan ways to coordinate a case
or bring in needed partners or outside expertise.
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Challenge: There is no formula to survivor-centered advocacy. It seems like it
would take too long.

Benefit: Because there is no formula for survivor-centered advocacy and because
the strategies are framed by the survivor’s experiences, risks, and strengths,
advocates and attorneys have the opportunity to be creative and build new
community partnerships. And, while survivor-centered advocacy may take longer
up front, there is an increased likelihood that the tailored intervention will increase
the survivor’s safety

Strategies: Working towards the benefits

Instead of an advocate or attorney briefly reviewing a case and saying to a client, “X” (organization or
action) can help you with “Y” (issue) (for example, “Houses ‘R Us can help you find a new
apartment.”), and instead of wasting time referring a client to an organization that upon further
exploration is not a good fit, on-going assessment helps you devise interventions that truly match the
survivor’s situation. An attorney or advocate engaged in ongoing assessment would instead ask, “How
has Y (issue) impacted your life? What have you done in the past regarding Y that was helpful?” Asking
questions in this way creates an assessment of the issue in the context of the survivor's whole reality
and evokes responses (X) instead of directing the survivor on what they should do. By partnering with
the survivor, you may find that you need "new" partners in the community. You may develop a rich
network of relationships with bankers, anti-poverty advocates, mechanics, tenant-rights groups,
landlords, etc. that benefit not only the client you have now but many others in the future.

Challenge: Survivor-centered economic advocacy challenges the traditional view of
the lawyer or advocate as the expert. By partnering with the survivor, building on
the survivor’s strengths, understanding what has worked for the survivor and what
hasn’t worked, advocates and attorneys may wonder, how can | find my voice as an
expert? What if | disagree with a client’s assessment of their safety?

Benefit: Survivor-centered economic advocacy takes the pressure off of the
attorney or advocate to be “right” and know what works for everyone. The
attorney/advocate does not have to tell anyone what to do or how to do it, but
instead builds upon an individual’'s strengths and assets and lets the survivor guide
the advocacy--a true partnership.

Strategies: Working towards the benefits

What if you are concerned about the way a survivor is weighing risks and you are afraid for their
safety? Survivor-centered economic advocacy is a partnership, so as one partner, you do not have to
keep your fears to yourself and you may have some information that is key to the survivor’s risk
analysis. However, before sharing your fears with the survivor, be slow to react, and do a self-
assessment (Davies and Lyon, 2014). What about this situation is concerning for me? Do any of my
identities (race, gender, sexual orientation, class, education, etc.) or perspectives influence how | am
thinking about this situation? If so, how? Is this situation bringing something up for me from another
experience (another client, your own life experience, etc.)? After a self-assessment, if you determine
that you are still concerned, proceed carefully. State your concern, give evidence of your concern, and
ask the survivor how the statement of those fears sounds for them.

Think About It

What's missing from these scenarios? What are some other strategies you think would
help break down siloes, enhance creativity and flexibility, and take some pressure off
the need to be "right” or "the expert"? Attorneys and advocates that proceed in advocacy
with humility, flexibility, partnership and information sharing can provide effective
economic work with survivors.
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Case Scenario: For example, if Sonia stated that she wantd to open a bank
account without telling Robert, and she didn't think he would be too upset about it if
he found out, you may say, "It sounds like you don't think Robert will be upset if he
finds out that you opened a new bank account, on the other hand, you told me that
when you put cash aside last year and hid it from him, and he found it, he was very
upset and hurt you pretty badly. | am concerned about how he may respond, but |
may be missing something. Tell me how you see this situation as different.”

Organizational Readiness: Institutionalizing Survivor-Centered
Advocacy

While you as an advocate or attorney may embrace survivor-centered economic advocacy,
practicing survivor-centered economic advocacy with the full support of your organization
is powerful. CSAJ created a readiness/organizational assessment tool to use with your
organization. When visualizing and implementing change in your organization, it is helpful
to see how other domestic violence or legal organizations have increased organizational
survivor-centered advocacy capacity. CSAJ has worked with four groundbreaking
demonstration project sites to enhance economic and consumer rights for domestic
violence survivors. The Building Partnerships Report offers strategies useful to
organizations embarking on survivor-centered economic justice work. Check out the
following resources for more:

*  Mapping the Economic Landscape for Survivors: A Community Needs Assessment
Toolkit (forthcoming)

Systems Change and Policy Work

While individual advocacy is necessary to access rights and resources available to
survivors, systems and policy changes are critical to ensure that institutions support the
economic security of all survivors. Survivor-centered economic advocacy with individual
survivors provides lawyers and advocates with rich information regarding the common
economic challenges faced by domestic violence survivors. By listening and responding to
the needs and priorities of survivors, lawyers and advocates are able to identify systemic
barriers and formulate institutional and policy reforms needed to address those barriers
and increase their safety. Survivor-centered advocates have the opportunity to use their
knowledge to inform policy makers, partner with advocacy groups, and advocate for
systemic changes While individual advocacy is necessary for accessing rights and
resources available to survivors, systems and policy changes are critical for transforming
the landscape to ensure that institutions support the economic security of all survivors.
Examples of CSAJ’s systems-level work, include:

* (CSAJ’s systems advocacy efforts with the and

* Accounting for Economic Security: An Atlas for Direct Service Providers
(forthcoming)
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Furthermore, an intersectional approach to advocacy is required to address the disparate
impact that policies and institutions have on survivors who are socially and politically
marginalized, restricting their access to the resources needed for their long-term safety.
Intersectional IPV approaches address the individual and structural barriers by employing
tools that target multiple forms of oppression. CSAJ's Legal Impact for Racial & Economic
Equity of Survivors Project (REEP) seeks to remedy the systemic inequalities facing
survivors of color that currently impair their access to economic security and safety. In
partnership with diverse anti-poverty, race equity, and violence against women
practitioners, REEP will shift the current violence against women paradigm by employing
impact strategies that engage communities in identifying inequalities and by employing
impact legal and policy strategies that facilitate access to economic opportunity for
survivors of color.

Conclusion

Attorneys and advocates for survivors of domestic violence can meaningfully enhance
survivors’ access to long-term safety by engaging in survivor-centered economic advocacy.
There is a reciprocal relationship between domestic violence and economic hardship; and,
domestic violence has an economic ripple effect on survivors’ lives. While many domestic
violence advocacy programs provide financial literacy skills training, such interventions
often fail to address the profound economic harms that survivors face, both as a result of
living in poverty and as a result of the economic and physical coercion they have
experienced.

Attorneys representing survivors are bound by legal ethics that support survivor-centered
practice. Survivor-centered economic advocacy is an evidence-based practice that is based
on a partnership between the attorney/advocate and the survivor, which draws upon their
combined expertise and is driven by the survivor’s priorities and decision-making.
Survivor-centered advocacy holds both the economic and the safety needs of the survivor
simultaneously, in order to forge complex strategies that address the risks, needs, assets,
and opportunities facing an individual survivor.

While there are many challenges in implementing survivor-centered economic practice,
strategies exist to overcome those challenges and implement it within differing
institutional structures. Indeed, organizations and communities can assess their readiness
and implement procedures to create the infrastructure needed to sustain the work. While
individual advocacy efforts assist survivors in accessing their rights, systems and policy
advocacy is critical to changing the landscape to support the economic security of all
survivors better.
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Two

Building & Repairing

Survivors’ Credit Reports

UNDERSTANDING OPTIONS AND SAFETY IMPLICATIONS FOR SURVIVORS
By Katie VonDeLinde !

Introduction

As the result of economic abuse, coerced debt, and the long-term negative financial
impacts of domestic violence, survivors frequently have complicated credit histories. In
order to help advocates and attorneys increase economic options necessary for survivor
safety, this chapter describes and explains credit reports and credit scores in the context
of domestic violence and safety, then offers credit advocacy strategies, including: pulling
and reviewing credit reports (and safety implications), disputing errors In credit reports,
instituting credit protections, and repairing and rebuilding credit history.

Domestic Violence and Credit

Abusive partners will use and abuse credit as a means of control. Abusive partners may
open accounts without their partners’ knowledge or consent, run up high balances, refuse
to pay balances, force survivor’s to obtain loans, and lie about paying the bills on time or
at all. These actions can also be called coerced debt, which is “all non-consensual, credit

1 With contributions by The Legal Aid Society and the National Consumer Law Center.



related transactions that occur in a violent relationship.? Abusive partners may also keep
the couple's assets in their name but keep the debts in the victim’s name. Many survivors
feel ashamed about their credit history, even when their abusive partner destroyed the
survivor's credit history.

Gloria’s Story

Gloria’s story highlights some of the impact domestic violence can have on
personal credit.

Gloria is a forty-six-year-old woman who left her abusive partner, Fred, last year
after a six-year marriage and ten-year relationship. To provide distance from
Fred, Gloria moved into a transitional housing program a few states away from
her last residence. Gloria needs to find an apartment on her own in the next six
months before she reaches her time limit in transitional housing. She is coming
to you because she has received several phone calls lately from debt collectors
regarding debt she doesn’t know about. Gloria and Fred are still married but are
separated. Divorce proceedings haven’t begun yet because Gloria is afraid of
how Fred will react.

For years, Fred controlled Gloria’s spending. She wasn’t allowed to have any
credit cards and had to save up cash to buy small things for herself. However,
Gloria secretly held onto a store account that she had since before her
relationship with Fred. She hasn’t used the store card for several years. Gloria is
a pre-school teacher at a day care center. She loves her job, but wishes the pay
were better. She receives the bare minimum of benefits and finds herself
scraping by each month. Gloria hasn’t seen her credit report for several years.
She was denied credit when she tried to buy a car three years ago when Fred
stopped picking her up from work on time. She gave up and started taking the
bus. Gloria is also confused because she has been turned down for housing from
five landlords, but she has a good rental history.

Gloria is coming to you to help understand and improve her credit report and to
help her locate housing.

Think About It

Imagine that you are sitting down to meet with Gloria. What questions do you have for her?
What questions do you have regarding her credit situation? What are your reactions
(Feelings? Thoughts? Concerns?) How has Fred impacted Gloria’s credit situation? What
are some ideas you have about how to move forward with advocacy? What do you want to
know more about (including how her employment, other family, and other identities shape
her experiences)?

Some survivors may also use credit as a means of survival during the abusive relationship
to make ends meet or to increase their safety while leaving. For example, survivors may
use credit cards to rent hotel rooms, cars, or to change locks.

2" Littwin, 2012, p. 954
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Survivors who are forced to use credit to keep safe from an abusive partner have to deal
with the financial consequences of these life and death choices for years to come. Some
clients worry that their poor credit history makes them seem untrustworthy and feel
frustrated that companies and landlords make profound decisions about their lives based
on a credit report, a mere piece of paper that does not tell their story of abuse and
survival.

Assessing credit history

Because of the complicated credit history and feelings surrounding credit for many
survivors, credit advocacy work requires an open, honest, and sensitive assessment. The
screening and assessment questions presented here are for issue spotting (often called
“intake questions”), are not meant to be prescriptive, and conversations around credit
should not be limited to these questions. For a fuller description of a survivor centered
approach to economic assessment, see the Introductory chapter in this Guidebook (pg.
11).

Advocates who set the stage for a credit assessment by telling the survivor that they are
not their credit history and that they can be completely trustworthy and still have poor
credit will find that survivors are more willing to share their complex credit stories.

Credit screening or issue-spotting questions could include, but are not limited to:

* What are your biggest worries about your credit?

* When is the last time you reviewed your credit report?

* How has your partner impacted your credit history?

* Tell me about any concerns you
have about looking at a credit report

* Have you even been rejected for
an account or service because of
your credit report or score?

* Have you ever had a fraud alert
or credit freeze?

* How has your credit history
impacted your life?

Think About It

Consider your advocacy strategies for a
moment: Assume that Gloria is: Latinx,
African-American, in a wheelchair,
obese, wearing a Hajib, or Native
American and has submitted a housing
application online. Despite her poor
credit history, she has received positive
feedback from landlords over the phone,
but once she arrives to view the
apartment, the landlord requests a
bigger security deposit or suddenly
requires a minimum credit score. How
would your approach to dealing with
Gloria's credit situation and its
implication in other areas of her life
would be different?

* (For more information about financial
assessment questions, please see CSAJs
assessment tool)?

3 https://csaj.org/library/view/consumer-rights-screening-tool-for-domestic-violence-advocates-and-lawyers
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When working with survivors of intimate partner violence, reviewing and
rebuilding credit history is not routine. Often, seemingly benign information
on a credit report can bring up traumatic memories or events for survivors.
For example, Gloria may experience trauma, grief, fear, or anger as she
sees a medical bill on her credit report that was caused by her partner’s
abuse. Gloria may also experience a myriad of feelings as she sees
accounts that were fraudulently opened by her abusive partner. Advocates
and attorneys should be prepared to assist survivors with these reactions
and provide referrals to counseling if needed.

The impact of credit history

The importance of credit history and having a strong credit background is
difficult to overemphasize in today’s economy. Not only do most Americans
rely on credit to purchase homes and to receive a post-secondary
education, but credit history is also used when they rent apartments and
find employment. For survivors, damaged credit records can have profound
long-term consequences in their lives as they try to find housing, set up
utilities, or find work. Below is a breakdown of some of the sectors
impacted by credit history:

* Housing

o Apartments: landlords pull tenant screening® reports prior
to renting an apartment

o Home purchases: Must have good credit score to obtain a
mortgage; those with mediocre credit scores but who qualify
for a mortgage will pay higher interest rates and fees

e Employment

o Nearly half of employers will pull a credit report when
evaluating applicants

* Car and home insurance rates

* Loans: small business, home equity lines, car loans and car leasing

e Utilities: utility companies pull a credit report to review prior
payment histories; they may require applicants with a low score or
poor history to pay a deposit, submit letters of guarantee, or deny
service.

* Banking: when attempting to open a bank account, financial
institutions run a report from a specialized reporting agency such
as ChexSystems or Early Warning Services. These companies have
databases regarding unpaid overdrafts (bounced checks) and
suspected fraud reported by banks and credit unions.

For survivors of domestic violence, a good credit history and access to
credit can be crucial to their safety. Survivors may need a decent credit
score to qualify for a cell phone contract or purchase a reliable vehicle.
Survivors may need a credit card to rent a car, stay in a hotel, or pay for
safety needs like car repair or re-keying their home. They may need a
decent credit history to get employment on their own and to rent an

4 Tenant screening reports often incorporate a traditional credit report (see more below) as
well as information from any Housing Court cases in which your client has been involved.
These reports can be challenging to address because there any many more companies
providing them, making it harder for an advocate to help the client ensure they are all
accurate.

Information Included in Credit
Reports

Personal information
¢ Name, address, social
security number (SSN),
date of birth, employment
information

Open/closed credit accounts
(credit cards, mortgages, auto
loans, etc.)

e Type of account, date
account opened, closed (if
applicable), payment
history (include 30, 60, 90
days late), account
balance, account limit or
loan amount

Collections accounts

Public records
e Tax liens, bankruptcy,
monetary judgments,
garnishments [CCW:
“debts in collection” aren’t
public unless they become
judgments]

Inquiries

e “Hard” inquiries: inquiries
when you have applied for
loans, employment, etc.
These inquiries show up in
credit reports sent to third
parties. [CCW: permission
not required for inquiries
when consumer applies for
loans]

e "Soft" inquiries: lenders
who look at your report to
review an existing account
or to see if they would like
to offer you pre-approval.
These inquiries only
appear in credit reports
sent to you
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apartment. Therefore, because domestic violence impacts survivor's credit and because
survivors often rely on credit for their short, medium, and long-term goals, lawyers and
advocates need to be proficient in credit advocacy while always attending to the client's
safety needs and personal values.

Defining Terms: Credit, Credit Report, and Credit Score

Often the terms credit, credit report, and credit score are used interchangeably, but the
three have distinct meanings. Credit means loans of money (including personal loans
between friends) or a debt resulting from a purchase with a promise to pay back. A credit
file (sometimes call a credit record or history) is the credit information gathered about an
individual by credit reporting agencies. Credit reporting agencies are companies that
collect, store, and summarize credit related information on consumers. A credit report is
the physical representation of the information from the credit file in the format that is
presented to consumers and businesses. Credit score is the number determined by a
statistical algorithm and given to an individual based on the information on their credit
report. Lenders use credit scores as a quick way to assess how likely it is that a person
will repay their debts.

The Basics

Information in the credit file, ordering reports, and credit report errors

The credit file includes identifying information, detailed information reported by creditors,
information from money-related public records, information from collection agencies,
identities of individuals or companies that request information from a credit record and
whether the inquiry was by a lender,

employer, or was a review of the Practice Tip
account. (See above sidebar.) Some information that seems like “general
knowledge” about credit reporting is new
The three large credit reporting information for survivors who have had very
agencies (CRAs), Equifax, Transunion, limited access to credit information/education
and Experian, are commonly referred or who are in extreme poverty. It is important
to as "the big three." The CRAs each to spend extra time discussing credit reports
maintain credit files for 200 million and explaining that not all financial information
consumers and provide information is reported to credit reporting agencies.
on 1.3 billion consumer credit Survivors can be confused when a loan or other
accounts per month.® The incredible financial information doesn’t show up on a
volume of incoming credit data credit report. For example, if you have a loan
creates a lot of room for mistakes in from a small company that does not report to
credit reporting. A Federal Trade credit reporting agencies, it is not included in a
Commission study found that 20% of credit file and therefore cannot be used as
consumers have an error in one of either positive or negative information in the
their credit reports, 13% contain an actual credit report. Survivors are sometimes
error that affects the consumer’s surprised that rent, childcare payments, and

title/payday loan payments are usually not
included in credit reports. Collection accounts
from back rent and other companies are
reported on credit reports.

5 Consumer Financial Protection Bureau, 2012
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credit score, and 5% have an error in their credit reports that can cause them to be denied
credit or pay more for it. These errors can make a huge difference for survivors applying
for housing and credit (See

reviewing a recent settlement with the Big Three due to credit reporting errors and the
implications for advocacy).

To monitor credit reports for errors and fraud, consumer advocates pushed for federal
legislation making it free for each consumer to receive one credit report from each of the
three largest credit reporting agencies (Experian, TransUnion, and Equifax) per year.®
Consumers are also eligible for a free credit report when they are victims of identity theft,
when they are denied credit or have an adverse action due to their credit report (for
example, insurance rates increase due to their credit situation, or they are denied
employment due to credit). A free credit report is also available for unemployed job
seekers and those receiving public assistance benefits. Residents in several states (CO,
GA, ME, MA, MD, NJ and VT) can get an additional report under their state laws.

While consumers are eligible for one free credit report annually from each credit bureau,
an individual’'s credit score is not free.

Does the survivor I’'m working with need a Ordering a credit report and
credit score or will a credit report suffice? Contacting Credit Bureaus

When deciding whether a client needs to obtain a credit
score, consider what information the client needs. Does

the client want to apply for a mortgage, car loan, or Annual Credit Report Request
student loan? If so, it would be helpful to pay for a credit Service
score. Note that a score purchased from a credit reporting PO Box 105281
agency might not be the same score that creditors use, Atlanta, GA 30348-5281
because they often sell an in-house “educational” score or
a “VantageScore,” which are not the same as FICO scores. Experian
In one out of five times, these educational scores are www.experian.com
significantly and meaningfully different than FICO scores. 1.-888.397.3742
About 90% of the credit scores used by creditors are FICO
Scores. TransUnion
. . . www.TransUnion.com
If the client generally wants to understand their credit 1-800-916-8800

looks like, a credit report should give enough information.
Be wary of companies that “offer” to provide a credit score Equifax

for “free” by signing up for credit monitoring services. www.equifax.com
These services often come with a high, recurring fee for
work that could be done

in the process of Practice Tip

adVgcaCy' Some Cfﬁd't Credit scores can be useful tools to evaluate the

card companies wi effectiveness of advocacy efforts. This numeric information

provide free credit scores . . . : .

. helps to measure if the financial advocacy is making a

to their customers, and i ble diff in th dit B . dit

this may be a strategy for || tangible difference in the credit score. By using credit scores

getting a score for some in this manner, organizations can include the cost of credit

clients. scores in organizational budgets, allowing the organization
to pay for survivors obtaining credit scores, as well as an
evaluation tool to monitor the impact of their credit

advocacy for individual clients and across the agency.

6 FCRA 15 U.S.C. §1681¢g
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How are credit scores determined?

Credit scores are generated by mathematical formulas created by creditors. The most well
known and most commonly used credit score is the “FICO” (Fair Isaac Company) score.

Although companies do not divulge the
exact statistical formula, they do share
general information about what makes
up a credit score. See the figure on the
following page regarding FICO’s credit
score. What do you notice about the
composition of the credit score? What

Practice Tip: Intersectional Considerations
It's important to think about how survivors’
identities may impact their credit reporting
and banking options and decision-making. For
example, What if the survivor lives in a
neighborhood with few, if any, secure banking

are the most important factors for credit  § options? What if they are in a rural area? What

worthiness?

How long do items stay on a
credit report?

Credit advocacy with clients requires

if Gloria is severely skeptical of financial,
including, credit institutions because of how
she or her family and friends have been
treated? How might these factors influence her
options and your advocacy in managing and
repairing her credit?

understanding how long items stay on a

credit report because of legal requirem

ents or industry practice. This information helps

advocates and survivors make credit action plans to know what information to formally

dispute with the credit reporting agenc

Type of Credit/Debt on Credit

ies.

Time Should Remain on Credit Report

Reports
Accounts paid as agree

10 years from date of last activity*

Bankruptcy: Chapters 7 and 11

10 years from date filed

Bankruptcy: Chapter 13
(successful — with discharge)

10 years*

Unpaid Tax Liens

10-15 years*

Paid Tax Liens

7 years from date released

Federal Student Loans

Indefinitely for Perkins loans, other student
loans, 7 and a half years after the account
first became delinquent

Medical Debt

7 years from when the debt first went into
default

Removed from consumer report when paid by
insurance; will not go on report until 180
days after bill due date effective 2018

Collection accounts

7 and a half years after the original debt first
became delinquent

Negative items (accounts not
paid as agreed)

7 and a half years after the account first
became delinquent

Negative items (late payments)

7 and a half years after the FIRST missed
payment &

*These limits are industry standards and not under the FCRA. The actual length of time on the report may

be indefinite.

7 See more about medical debt and credit reporting in CSAJ’s Advocacy Brief,

& Note: Each late payment is NOT a separate negative item with a seven-year period, with the exception of child

support payments

CENTER FOR SURVIVOR AGENCY & JUSTICE | INFO@CSAJ.ORG | WWW.CSAJ.ORG 24


mailto:INFO@CSAJ.ORG

Factors Determining Credit Score

10% mix of credit; higher
scores are given when

there is a mix of secured
and unsecured accounts

10% New accounts. Too
many new accounts,
measured by the number
of “hard” inquiries, may
lower a score.

Secured &
Unsecured
Accounts

35% of the score is
determined by
payment history

New Accounts

15% length of credit
history; companies are
looking for a longer
history of payments.

30% determined by the
ratio of amount owed in
comparison to available
credit

Think About It:
- Payment history: Did the survivor participate in paying bills? Is their payment
history harmed by coerced debt or financial abuse? Does the survivor recognize the
account? If it’'s medical debt, when was it recorded (after 2018, it should not
appear until 180 days after bill due date)? Is the survivor included on marital
accounts (if married), especially credit card accounts? If the survivor has a credit
card, are they “maxing out” the card?

- Length of accounts: Companies are looking for longer accounts that show a
longer history of payments. Was the survivor allowed to have their credit card or
included in marital accounts? If the survivor was allowed to use the card, i.e. an
"authorized user," it should be reported on their credit history How old is the
survivor (younger adults may not have much, if any, credit history)?

- Mix of credit: What different types of credit does the survivor have? Was the
survivor allowed on the mortgage or other installment credit? Does the survivor
have credit cards (revolving) in their name?

- Impact of collection accounts: Collection accounts have significantly negative
effects on credit scores that can damage survivors’ economic plans. Does the
survivor have any accounts that are going into collections soon? Has the survivor
received notices from any lender regarding potential collection activity? Can the
survivor contact the company to avoid collections? Can the survivor create an
economic plan that prioritizes paying this account while still paying for current
economic needs?
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Credit Report Advocacy

Safety when ordering credit reports

The first step in the credit advocacy process is frequently ordering a credit report;
however, this simple step may lead to severe safety problems for survivors in hiding from
their abusive partners. Credit reports contain current personal information, and when a
consumer orders a credit report, that inquiry, including the location of where the inquiry

comes from, shows up on the credit report.

While it is illegal for an individual to pull another person’s credit report without their
permission, abusive partners and ex-partners frequently ignore this law. If an abusive
partner has a survivor’s personal information and social security number, they are often

able to pull the survivor’s
credit report illegally. While
the website
annualcreditreport.com (the
website where consumers
can obtain their free annual
credit report) asks very
challenging security
questions, these are
questions that can
frequently be answered by
an intimate partner who has
key financial information.
Abusive partners can also
find current addresses,
employment, and places
where the survivor is
applying for credit by
looking at a credit report.
Therefore, survivors who are
at high risk of stalking from
their abusive partner may
consider not applying for
credit in their local area (for
example, a mortgage or
personal loan from a local
bank).

Talk with survivors about
the pros and cons of each
strategy and help with
advocacy efforts if housing
managers or employers
refuse to accept credits
reports from the survivor.

Practice Tips
There are various strategies to protect survivors’ privacy
when pulling credit reports:

“Soft-Pulls’ or Third-Party Orders

If a survivor is concerned about stalking but wants to look
at a credit report, you could consider partnering with a
mortgage company or credit card company in another
state to pull (order) the credit report for the survivor. For
example, an organization in St. Louis partnered with a
national commercial bank that was able to have the credit
reports ordered in Seattle and Texas. There also may be
opportunities to partner with national financial coaching
organizations such as The Financial Clinic. By ordering a
credit report in this manner, a client can confuse the
abusive partner about where they are living.

Use Copies: Survivors can try bringing a recent credit
report to a landlord or employer and ask if they will
accept this report instead of pulling a new, additional
credit report. This eliminates an “inquiry” which could tip
off the abusive partner about where the survivor lives or
works. Advocates and attorneys can work with the
survivor to communicate the need for this with landlords
and employers. Other landlords and employers have
accepted letters or other information in lieu of a credit
report for survivors. If landlords or employers refuse this
option, consider the other strategies described here and
continue working with the landlord to ensure the credit
report is pulled when the survivor is ready to handle any
fall-out.

Use P.O. box or Known Addresses: Survivors could also
use a PO box or an address already known to the abusive
partner to decrease safety risks. Many states have
address confidentiality programs (for more information
see, Why your client needs to establish a safe mailing
address, in the Debt Chapter of this guidebook.)

CENTER FOR SURVIVOR AGENCY & JUSTICE | INFO@CSAJ.ORG | WWW.CSAJ.ORG 26


mailto:INFO@CSAJ.ORG

Case Scenario: You meet with Gloria and are able to find a mortgage company in
another state that will pull Gloria’s credit report. When you and Gloria review her credit
report, she sees five credit cards in default that she doesn’t recognize. The unknown
credit cards were opened in her name during her marriage. Three of the credit card
accounts are joint accounts, but the other two are only in Gloria’s name. Gloria doesn’t
understand how this could have happened.

What do you do next? How does Gloria want to proceed?

The potential fraud or identity theft we see in Gloria’s case is a common and tricky issue
for survivors. If identity theft, or the risk of it, is a concern for survivors you work with, see
the Identity Theft chapter in this Guidebook

Reviewing Credit Reports

If a client has not looked at a credit report in some time, it makes the most sense to order
credit reports from all of the big three CRAs (Transunion, Equifax, Experian) to look for
similarities and differences and to ensure that the credit file is accurate.

In an initial credit review with a survivor, look for:
1. Accuracy in name and addresses
2. Accuracy in accounts;
a. Does the survivor recognize all of the accounts? Accounts can be confusing

at times, so it is helpful to talk through what you see. For example, a
student loan may initially be held by one company, but is then sold to
another company that the survivor doesn’t recognize. This is something to
explore further, but does not always mean a partner fraudulently opened an

account.
b. Is the account reporting information
correct? For example, if there are late
Practice Tip payments, does this seem correct to the
After the first year of analyzing all three survivor?
credit reports, in subsequent years it c. Is any information on the credit report

may make sense for the. survivor to order past the time frame permitted to be on the
a credit report from a different CRA every § credit report? (For example, a late pay that

four months. For example, order from has been on for eight years or a paid tax lien
Transunion in January, Experian in May, on for ten years). For more information on
and Equifax in September. the time frame of credit information, see the

chart above.

Disputing inaccurate credit information

When reviewing a survivor’s credit report, if you find accounts that the survivor didn’t open
the account or there are other errors on a credit report, what do you do? For more
information on how to help survivors who may be victims of identity theft, see the Identity
Theft and the Debt chapters of this Guidebook)

The Fair Credit Reporting Act (FCRA) states that credit reporting agencies must follow
reasonable procedures to assure maximum possible accuracy of the information in the
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consumer report.® While each credit-reporting agency has a dispute process online,
disputing errors in writing creates a clearer paper trail (send dispute certified mail, return

receipt requested).

The “big three” credit reporting
agencies are required to
conduct a “reasonable
investigation” of a dispute.
Despite this requirement, the
credit reporting agencies in that
past have been known to
conduct very cursory reviews
and to defer entirely to the
lender or debt collector (the
“furnisher”) that reporting the

Practice Tip

It can be helpful to look at the

to create a template for a survivor’s dispute letter.
When disputing inaccurate information, be sure to
include account numbers, the reason for
disagreement, and any other relevant
documentation. The National Consumer Law Center
has more advice on disputing credit-reporting errors:

information. Under a settlement with state Attorneys General, they are required to have a
trained employee personally investigate any “complicated dispute” which includes identity
theft or unknown accounts. In general, even if the lender or debt collector states that the
credit report is accurate, the AG agreement requires the credit reporting agencies to
conduct an independent review of the documentation in the case. For example, if
“America’s Bank” says that Gloria didn’t pay her mortgage in March of 2013, but Gloria
says that she did pay the account, the CRAs must conduct a reasonable investigation
Gloria’s dispute. If Gloria has documentation of the paid bills, that will be useful for the
process. However, documentation is very difficult to obtain for many survivors who often
do not have access to past or current financial information. Survivors can attempt to
contact the entities directly and ask for statements from the past year, and survivors with
cases in court can get information through discovery. Even without documentation, the
CRAs are required to investigate claims.

After a dispute, CRAs must respond and conduct an investigation in thirty days. Under the
AG agreement, consumers involved in disputes can obtain an additional free credit report
in the annual period to confirm that the disputed item has been updated on their report.

If a survivor disputes
information, but the
investigation did not resolve the
dispute, the survivor has the
right to add a 100-word
consumer statement including
information about this dispute.
This statement is included in
the credit file and will be
included in on all credit reports.
However, it will not help the
survivor’s credit score and
lenders often ignore it.

In addition to disputing
incorrect information with the
CRAs, survivors can dispute

915 U.S.C. § 1681e(b)

Practice Tip

When discussing this option with survivors, it is
helpful to discuss what the survivor wishes to say on
the credit report paying attention to their safety.
Important questions include: Do you feel safe making
statements about fraud on your account? What are
the benefits? What may be some challenges? Do you
feel safe mentioning challenges with a partner? How
could this information impact potential creditors?
How concerned is the survivor that the partner will
illegally pull the credit report and see the statement?
If the partner does see the statement, how does the
survivor think the partner will react? Be honest with
the survivor about the limited usefulness of this
strategy given that it will not help the survivor’s credit
score and lenders often ignore it.
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inaccurate data with the creditors or debt collectors (“furnishers” of information)
themselves. In the example above, Gloria can dispute the inaccurate data directly with
America’s Bank. The dispute letter sent to the furnisher can be in the same format as the
credit reporting agency dispute letter. However, there is no ability to enforce this right in
court.

There is not a requirement to send the

Practice Tip - . dispute to the furnisher. Under the

Be sure to send the letter certified mail, return FCRA, a consumer can dispute only
receipt requested. Be sure to send a carbon with the credit reporting agencies,
copy of any creditor dispute to the CRAs. which are then tasked with forwarding

the dispute with the creditor or debt
collector, as well as conducting their own independent review. The furnisher then must
conduct its own investigation. In practice, it often makes sense to send the dispute to all
three CRAs as well as the furnisher. If your client’s dispute is unsuccessful, they may wish
to send a second dispute, but make sure to include additional information or
documentation. Ultimately, your client may be forced to file a lawsuit to get the error
fixed. Make sure that they dispute with the credit reporting agencies, as there is no private
cause of action under FCRA if the survivor disputes directly with the furnisher. If the
furnisher is a debt collector, your client may have other remedies under the Fair Debt
Collection Practices Act (please see the Debt and Foreclosure chapter this Guidebook for
information). Other federal statutes may apply, such as the Real Estate Settlement
Procedures Act for mortgage services or the Fair Credit Billing Act for credit card lenders.

Credit Report Notifications

For survivors who are dealing with consequences of identity fraud from an abusive partner
or identity fraud in general, they have several options to increase their credit safety
including a credit statement, extended fraud alert, and a credit freeze. See the Identity
Theft chapter in this Guidebook for more on this.

Credit freeze

A credit freeze allows consumers to restrict access to their credit report but does not
require any documentation of identity theft. It is often the most effective measure among
the credit report notification options described here at preventing future identity theft. A
credit freeze allows a consumer's report to be released to existing creditors and debt
. . collectors but needs to be
Practice Tips "lifted" to open a new
> A credit freeze may be very beneficial to survivors and account, apply for a job,

is the most effective tool at preventing future identity rent an apartment, or buy

theft, including by the abusive partner. However, it could insurance. The freeze can

present extra work for survivors who need access to their be lifted for a certain time

credit report for housing, employment or credit. If using period or for a specific

a credit freeze, be sure to apply for the credit freeze with company. Credit freezes

all of the three CRAs. usually cost money
(depending on the state

—> Many states also offer the option of freezing minor where you live; ranging from

children’s credit files. This may be useful for survivor’s $3-310) to establish and to

who are concerned that an abusive partner will use their lift. Additionally, the CRAs

children’s names or SSN to fraudulently open accounts. Peed time to lift or remove a
reeze.
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Consumer fraud alert

Consumers can place an initial fraud alert on their credit file if they are concerned that
they have been or are about to be a victim of fraud. This alert allows consumers to flag
their account and state that the recipients of report should verify the consumer’s identity
before issuing credit in
his/her name (the
consumer can specify this
additional verification
which could include phone
contact).

Practice Tip

There is no need to file a police report for an initial
consumer fraud alert to be placed on an account. The
consumer fraud alert is in place for ninety days and can be
renewed continually. This strategy may be beneficial for
survivors who have experienced identity theft from an

Extended fraud alert abusive partner but who would be at a greater safety risk

Consumers who have by reporting the identity theft to the police. However, be
submitted an identity theft cautioned that some creditors looking at electronic credit
report to the credit records may not readily see the consumer fraud alert.

reporting agencies can
place an extended fraud
alert. This identity theft report could consist of a report filed with their local city or county
police department or county sheriff’s office. The extended fraud alert has many benefits
including:
* Two free credit reports within twelve months from each of the three CRAs (totaling
six in the twelve month period).
* Credit reporting companies must take your name off marketing lists for
prescreened credit for five years
* Allows consumers who can confirm identity to access credit report
* Free
* Lasts 7 years.

The challenge for many survivors of domestic violence is that filing a police report against
an abusive partner or ex-partner regarding the identity theft may put them at greater risk
of harm or may not be a strategy they feel safe using due to their interactions or
experiences with law enforcement. Discuss these options with survivors and look at safety
measures accordingly.

Cleaning Up Old Collection Accounts

When working with clients to try and increase credit worthiness or to try and clean up
some past debts, some clients may consider looking at older (three plus years) collection
accounts and trying to negotiate for payment in full or settled account for a lesser amount.
Why would companies “settle” for a

lesser amount of money? Many collection

accounts are considered “old debt” that Think About It ) ] ]
has been sold to new debt buyers!®. How do you decide with your client whether

These debt buyers “buy” old debt for or not this is a good idea? It is important to
pennies on the dollar. The debt buyers ask the survivor what their long, medium,

work hard to collect the money initially, and short-range goals are and how they feel
but are often anxious to receive any about their credit. It is also important to

amount of money to cover the debt and know the statute of limitations for debt in
your state.

10 For a more detailed description, please see the Debt chapter in this Guidebook

CENTER FOR SURVIVOR AGENCY & JUSTICE | INFO@CSAJ.ORG | WWW.CSAJ.ORG 30


mailto:INFO@CSAJ.ORG

may be willing to take much less money to consider the account "settled."

For example, when working with Gloria, you may see that there is a collections account
where Gloria appears to be an “authorized user.” (Note: Most credit cards are not joint
these days but only have authorized users. The primary cardholder is liable for the debt
and the authorized user generally is not, except for their charges.). The collections
account is four years old, and the balance is $1200.00. When you ask Gloria about the
account, she remembers her partner opening the account and buying a sofa for their
home. Gloria’s short-term credit goal is to rent an apartment, her medium range goal is to
decrease her insurance rates, and her long-term goal is to buy a house.

If the survivor decides to move forward with an attempt at a settlement, the survivor can
negotiate to pay less for a “settled” debt. Survivor’s contact the collection company and
generally offer half of the amount (or less depending on the age of the debt) of the debt to
have the debt considered "paid in full."

Think About It
Gloria could take a number of routes regarding this debt. As Gloria’s advocate, your role is to
discuss the pros and cons of each option as she makes her decision.
-> Gloria may decide that she wants to try and settle this account because it won'’t be off of
her credit report for three more years and she wants to buy a home in several years.

-> Or, she may decide not to do anything about the account and wait for it to fall off of her
account in three years. Note, however, that even if the debt falls off of her credit report, the
creditor may still be able to pursue a lawsuit against her, depending on your state's statute
of limitation (see Debt chapter for more information).

—> Gloria could also decide that she wants to pay the account off in full or set up a payment
plan with the company.

- Or, Gloria could decide to wait for a divorce and request in the divorce that her husband
takes on this account. It will be important to discuss with Gloria the differences between a
divorce decree and a credit card agreement. As a joint holder of this credit card, Gloria is
responsible for this debt even if a judge rules that Fred should pay this debt as a part of the
divorce. If Fred continues to ignore this debt, Gloria still could be held liable for this debt.

Practice Tip When deciding about whether or not to
Be sure to share with survivors that settle an account, survivors should
contacting an old creditor can “waken know that a “settled” account is not
sleeping dragons” and clients may start viewed as positively as a full payment
getting debt collection phone calls and if but is more favorable than no payment.
payment plans or negotiations are made. Also, the amount of money that the
Also, some creditors consider payments or company “writes off” is considered a
phone calls the "date of last activity" which “gift” and is taxable. For example, if
restarts the "clock" on the statute of Gloria settled the $1200.00 debt for
limitations (see Debt chapter for more $600, which she pays, the company is
information on debt collection rights). writing off $600.00 of that amount.

Gloria might receive a tax document
called a 1099 from the company that needs to file as a part of her taxes (the threshold for
a 1099 is $600). If she has problems dealing with the tax debt and is low-income, she
should consult a low-income tax clinic.
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Practice Tips

—> If the survivor connects with an unhelpful or reluctant customer service employee,
encourage the survivor to hang up and try again. Most companies have dozens of collection
agents. Making this phone call can be very stressful for survivors. Advocates/Lawyers may want
to role-play making the phone call or offer to have the client make the phone call on
speakerphone in your office.

—> If the collection agent agrees to a lesser amount that the survivor is satisfied with, make
sure that the survivor documents the name, badge number, date and time of phone call, and
the mailing address of the company. The survivor should also ask for a payoff statement that
puts the settlement agreement in writing. The survivor should then send a cashier’s check for
the amount negotiated that MUST include “for payment in full” and the account number in the
memo line of the check and send the check in certified mail-return service requested. After the
payment is made, the survivor should ensure that the credit report is updated with the marking
“settled in full.”

—> Some debt collectors may be willing to delete an account in exchange for payment. This is
a controversial practice called “pay for deletion.” The credit reporting agencies do not like the
practice and tell debt collectors it is prohibited. However, nothing in the FCRA requires a
furnisher to report an account or keep reporting it. A survivor might want to consider asking a
collector to delete an account. They should ask to delete the account if they is paying it and
there is some dispute as to her responsibility for it, e.g., the survivor claims they do not owe a
credit card debt because they was only an "authorized user" who is not liable for the account.

Credit Advocacy: Planning for the Future and Rebuilding Credit
As a piece of advocacy, it is helpful to create a credit/debt action plan with survivors. This
credit action plan can include a plan for how the survivor will pay off current debts as well
as strategies for building credit in the long term.

The credit action plan needs to be jointly developed with the survivor and based on the
survivor’s credit goals, values, and dreams. In addition to asking about the survivor’s
credit goals, it is important to understand the survivor’s credit values. For example, if a
survivor owes money to a relative who is not pestering for repayment, an advocate’s
inclination may be to create a credit action plan that prioritizes repaying credit card debt
first and ignoring the money owed to the relative. However, the survivor may feel very
strongly about repaying the relative back first for a number of reasons (for example, the
client knows they may need help from the relative in the future, or the survivor knows that
the relative really needs the money). Discussing the pros and cons of how the client
decides to create their credit action plan without judgment is imperative to the process.

Some survivors use payday loans, or other types of high-interest, short-term loans (for
more information, see the Credit Discrimination and Predatory Lending Chapter in this
guidebook) to make ends meet or to deal with safety concerns (including avoiding
homelessness, repairing cars, paying for uniforms for work, etc.). Repayment of short-term
loans should be a part of the credit action plan. The credit action plan should also include
the annual percentage rate of the loans, which serve as a piece of how the survivor may
prioritize paying back loans. This discussion often includes the use of a free, on-line debt
calculator to help the survivor see and understand how paying down loans with the highest
APR first would be financially beneficial.
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Some communities have unique opportunities for short-term lending including anti-poverty
organizations operating credit unions for their clients and lending circles (a group of
people who pool money and provide rotating loans to circle members who receive a zero-
fee, zero-interest loan). Connect with other anti-poverty resources in your community to

Practice Tips

—> Discussion about payday lending may also
include questions to help understand the
survivor’s relationship to short-term lending.
When has the survivor used short-term
lending in the past? Why? How does the
survivor feel about short-term lending (what
was their experience like? Would they want to
use it again)? The conversation may also
include alternative strategies to short-term
lending (recognizing that some survivors do
not have access to traditional banking and
may live in communities where resources for
financial assistance are depleted).

—> Some clients may want to work on
establishing lines of non-traditional credit by
asking utility companies, landlords, day care
providers, etc. for a letter stating that they
have paid on time for at least one year. These
letters can be used for survivor’'s who do not
have credit or have a poor credit history as
they look for employment or rental housing.

learn what is available for survivors and
to explore the types of creative short-
term lending strategies your
organization could provide.

Separating accounts from a
former partner

A survivor may want to separate
accounts from a former partner to
move forward financially without that
individual. Discuss the safety and
financial repercussions of this action
with the survivor. For example, ask how
the survivor thinks his/her ex-partner
will react if they find out that they are
canceling credit cards?

Also, since credit scores depend on “a
mix of credit” and the “length of

accounts” discuss the possible credit
impact of closing older accounts. Talk

with the client about the pros and cons.

For example, their credit score may dip
temporarily when they close an older
account. Does the client want to apply

for credit in the next few months? If so, they may consider waiting to close the account. If
the survivor doesn’t close the account, how may the partner continue impact this credit
line?

Clients separating accounts should consider:
e Canceling all joint credit cards.
o Note: Some cardholders require both cardholders to close the account,
which can be very difficult issue to deal with.

* Requesting removal from credit card company as an authorized user on credit
card accounts where the abusive partner is the primary account owner.

* Canceling all credit cards that are known to the partner

* Reviewing all utility contracts, cell phone contracts, insurance policies, and bank
accounts.

* Reviewing/updating all beneficiaries

* Changing credit card companies and banks.

* Reviewing credit report regularly for inaccuracies and improper credit.

* Changing all passwords to information not known to the abusive partner.
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It is important to discuss the pros and cons of bankruptcy with the survivor. Many
survivors think of bankruptcy only as a last resort, and in the process of exhausting all
other options, they may lose funds and assets that could have been protected in
bankruptcy. For more information, see the Bankruptcy chapter of this guidebook.

Rebuilding credit

Many credit and financial experts suggest that individuals with a poor or moderate credit
scores work on rebuilding their credit by using tried and true strategies. However, some of
these strategies may lead to financial or safety concerns for survivors. See the Credit
Rebuilding Ideas table on the next page, which outlines some of the possible financial
concerns for survivors, possible safety concerns for survivors, and some of the strategies
to reduce the risks of the financial and safety concerns. Can you think of other financial or
safety concerns? Do you have additional ideas for strategies? Remember that for some
survivors it may be better to stay safe than to rebuild their credit at this time.

Changing identities and credit

For survivors who are desperately seeking safety by changing their identity and getting a
new social security number, there are a lot of risks with credit and credit history.

Survivors have to remain vigilant with credit reporting agencies to be sure that they do not
use the credit report to merge old and new identities. Survivors must also be thorough and
consistent with new credit applications to ensure that only the new identity information is
used. This can be challenging because the survivor starting over essentially has no credit
history. Consider using the credit building tips above to assist the survivor.

Transgender survivors who are changing their name and gender identity on their passport,
birth certificate, and through social security will need to ensure that the credit reporting
agencies also get the updated information and make necessary changes in their credit
record. For more information, see

Conclusion

Because of the importance of credit in the American economy and because abusive
partners frequently use credit to limit financially, financially destroy, or monitor survivors,
advocates/lawyers need to be proficient in credit advocacy. The credit world changes
rapidly and the “credit game” can be challenging for survivors. Advocates/Lawyers who
embark on credit advocacy will find that this work increases hope and safety for survivors
of domestic violence.
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Credit

Rebuilding
Ideas

Why could this be helpful?

Possible safety or financial
concerns

Strategies to reduce safety
and financial risks

Pay bills on
time

Secured Credit
Cards

Use a co-
signer

Obtain a
‘“store’’ credit
card

Largest piece of credit score
is paying bills on time

Secured credit cards are tied
to a bank account that is paid
by the consumer. For
example, a consumer gets a
card and pays $200.00,
which is now the limit on the
card. If the consumer uses
the card and pays the credit
card on time monthly,
frequently the card becomes
a “regular credit card” and
within a year becomes a good
line of credit. Many
consumers who are ineligible
for credit cards due to poor
credit can obtain a secure
card. Appropriately using a
secured credit card is
frequently considered the
fastest way to increase a
credit score.

A person with a stronger
credit record co-signs for a
loan.

Store credit cards (for
example GAP, Sears, Wal-
Mart, etc.) are often easier to
obtain than bank credit cards
for individuals with a
moderate to poor credit
history.

May not be able to afford current
bills; if survivor decides to pay
credit card bill, they may not be
able to afford basic necessities (i.e.
food, rent).

Some survivors are worried about
overusing the card and not being
able to pay it back.

Some secure credit cards have
high annual fees and high APRs.

Abusive partner could track
location of survivor by address
used for credit application

Concern about the co-signer using
power over survivor in negative
ways.

Fears about not being able to repay
and letting down co-signer.

Store cards can have high APRs
and other fees.

Abusive partner could track
location of survivor by address
used for credit application.

Cards can only be used at that
specific store and may not be able
to help in case of a safety
emergency (for example, can’t be
used to buy a plane ticket, change
locks, cash advance, or rent a car).
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Work with survivor on cost of
living planning (budget); look
at community resources; talk
with survivor about debt
priorities (see debt section of
this guidebook).

Discuss credit card spending
strategies; for example, client
could keep a secured credit
card on file at your office and
use it once a month to buy
gas and bring back to you.

Search for the best secure
credit cards;
http://www.nerdwallet.com/
blog/top-credit-
cards/nerdwallets-best-
secured-credit-cards/. Talk
about keeping balance low
enough to pay back in full
each month.

Use a PO box when applying
for credit.

Discuss pros and cons of
using a co-signer and the
safety of the co-signer.

Discuss what will happen
between the survivor and the
co-signer if they can’t pay the
debt back.

Look for the best store credit
cards with the lowest fees.

Use a PO box when applying
for credit.

Consider choosing a store
that sells possible basic
needs like food, medicine, or
clothing.
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Additional Resources

Additional training materials and resources on credit reporting and repair for survivors can
be found on CSAJ’s website:

e Credit Reporting & Repair for Survivors — CSAJ webinar featuring Laura Russell

o Additional trainings
e Credit Checks: An lllegitimate Barrier to Employment for Survivors — CSAJ webinar
featuring Demos, a national advocacy group.
¢ Building and Repairing Your Credit History: Brochure
e (CSAJ’s National Consumer Assistance Plan Advocacy Brief

General sources for pulling credit reports:
¢ Annual Credit Reports: www.annualcreditreport.com
e Experian: www.experian.com
e TransUnion: www.TransUnion.com
e Equifax: www.equifax.com

36


http://www.annualcreditreport.com
http://www.experian.com
http://www.TransUnion.com
http://www.equifax.com
https://csaj.org/calendar/view/126/
https://csaj.org/library/view/credit-reporting-issues-for-domestic-violence-survivors
https://csaj.org/calendar/view/127/
https://csaj.org/library/view/building-and-repairing-your-credit-history
https://csaj.org/library/view/ab-the-national-consumer-assistance-plan




Three

Credit Discrimination &
Predatory Lending

By Katie VonDeLinde!

Introduction

Credit discrimination occurs when lenders make unfair credit decisions based on an
individual’s characteristics, and predatory lending is when creditors impose unfair or
abusive terms on loans. Credit discrimination and predatory lending can occur across
consumer sectors, from credit cards to short-term loans to home mortgages. Due to the
impact of domestic violence on survivors’ short and long-term financial needs, survivors
face heightened risks related to discriminatory and predatory lending. This chapter will
review the practice of credit discrimination and predatory lending in the context of safety
for survivors, provide legal remedies and advocacy strategies to address predatory debts,
create cost of living plans, and strategize around banking and short-term lending options.

Domestic Violence, Credit Discrimination and Predatory Lending

While credit discrimination and predatory lending are problems for many Americans,
survivors of domestic violence face unique risks due to the impact of domestic violence
and economic control. Many survivors of domestic violence are in need of financial

1 With contributions by The Legal Aid Society and the National Consumer Law Center.



assistance or credit in the short term due to:
* Physical violence. Survivors may lose work time or employment due to physical

injury.

* Psychological abuse. Survivors may experience post-traumatic stress disorder
(PTSD) or depression as a result of domestic violence making it difficult to work,
pay bills, and be economically safe.

* Economic abuse. Abusive partners’ denial of access to financial property and
destruction of credit makes some survivors financially desperate and unable to rely
on more traditional forms of banking.

* The connection between domestic violence and poverty. Domestic violence has
long and short-term economic impacts that threaten the economic security of
survivors. Survivors in poverty are more likely to need money to pay for life’s
necessities and may be forced to use non-traditional credit services.

Survivors of domestic violence in need of quick access to money are attractive to
predatory and discriminatory creditors looking to capitalize on individuals’ desperate
situations. And, in fact, because many short-term lenders are not associated with credit

reporting agencies, they may be a
safer financial resource for
survivors who are in danger from
abusive partners.

Read the two scenarios below for
examples of different ways that
survivors can be impacted by
financial needs that lead to
predatory lending. 3 As you read
the scenarios, consider: Why would
the survivor make that decision?
What are the short term and long
term consequences of this
decision? How would you advocate
for the survivor?

See previous Credit Reporting &
Repair chapter for additional
assessment questions that can be
helpful in gauging the full extent of
a survivor’s needs, risks, and
concerns around credit.

Think About It

Payday lenders typically do not report to CRAs (credit
reporting agencies) and these loans will not show up on a
survivor’s credit report?, allowing the survivor to get
access to money while reducing the possibility that the
abusive partner will find out. Also, short-term lenders do
not need as much financial documentation (for example,
income stubs, bank account information) to provide a
loan as a traditional bank or even most non-profit or
governmental organizations would need to provide
financial assistance. This is reassuring to survivors who
face safety risks when trying to locate financial
documentation.

However, short-term lenders often mirror the coercive
control of abusive partners when fees stack up, interest
rates compound, and survivors get trapped in cycles of
debt. (See CSAJ’s ) How do we
increase safe loan options for survivors while also
working with them to utilize and navigate option that
currently exist?

Types of Credit Discrimination & Predatory Lending

Credit discrimination occurs when lenders make unfair credit decisions or offers based on
an individual’s characteristics, including: race, religion, national origin, sex or marital

2 |f the debt remains unpaid and goes to a collection agency, the loan will then appear on the credit report. For
more information about debt collection, see Debt Chapter, this guidebook.
3 Refer to NCLC car loan chapter for further details on Sofia.
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Julia and Sofia’s Stories

Julia is purchasing a car on her own after leaving an abusive relationship. She's been working on her
credit, and her credit score is decent, although she had to close a lot of joint accounts recently due to
the separation. At the dealership, the used car salesman is so friendly and such a great listener that
Julia finds herself telling him about her abusive situation. She tells him that she desperately needs a
car to keep herself and her kids away from her ex-partner, Marcus. She even shares how Marcus used
to make fun of her ability to make decisions, how she knows nothing about cars and how nervous she
is to be making this transaction by herself. The car salesman comforts her, shows her a car that she
falls in love with, and offers her what he says is a great interest rate, at 27% with no down payment,
and she could walk away with a payment that was within her reach over five years. Julia is in a hurry
to get the car, and signs the papers. Two months later, the car needs an expensive repair that Julia
can't afford. She’s worried about her safety if she can’t get her car in running order. She comes to you
for help.

Think About It

Imagine that you are sitting down to meet with Julia. What questions do
you have for her? What questions do you have regarding the car purchase?
What are your reactions (Feelings? Thoughts? Concerns?) How has Julia’s
relationship with Marcus impacted the situation? What are some ideas you
have about how to move forward with advocacy? How may Julia’s history of
borrowing money impact her decision to get the car? How may Julia’s
identity (race, ethnicity, able-bodied, class, etc.) impact her relationship
with the car dealership? Or, the loan she was offered?

Sofia knows she should ask her grown daughter for some help, some extra money to get by on, but
she is so embarrassed and sharing this need with her daughter would force her to tell so much more.
Sofia lives with her partner, Jane, who controls all of the money in the home and gives Sofia an
allowance, even though Sofia receives a disability check (SSDI) and should have access to her
money. Sofia usually gets enough money from Jane, but with her granddaughter’s high school
graduation coming up, Sofia needs gas money to drive to visit her in rural lllinois. Sofia has never
used a bank on her own and doesn’t know what to do. She is talking with her neighbor who suggests
she goes to a title loan company down the street. Sofia is comforted that Jane won't find out because
the title loan company doesn’t pull credit reports and the salesperson said she could make it work so
that Jane didn’t need to show any evidence of income. The Title Loan company allows her to get a
$300.00 loan that she needs to repay in a month. When Sofia returns from the graduation, Jane is
upset that Sofia went on the trip alone. Jane is punishing Sofia by refusing to give her any money for
the month and Sofia knows she won't be able to repay the title loan company. Sofia calls you for help.

Think About It

What are your reactions to Sofia’s situation? (Feelings? Thoughts?
Concerns?) How do your own experiences or feelings about payday or title
loans impact your reaction? How has Jane’s abuse influenced Sofia’s
situation? How may Sofia’s identities (same sex relationship, race, class,
ability, gender, sex, etc.) influence her situation?
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status, age (as long as you are old enough to enter into a
contract), receipt of income from public assistance,
familial status, disability or handicap, and alienage. It is
illegal for lenders to refuse credit to an individual based
on the characteristics listed above, or to discourage
individuals from applying for credit, offer credit with less
favorable terms that terms offered to someone with
similar qualification, or to close an account.

Predatory lending is the practice of "imposing unfair and
abusive loan terms on borrowers.® Predatory lending
exists in many sectors including mortgage, car loans,
and short-term loans. Predatory lending includes the
practice of charging very high interest rates and fees, but
can also include not informing consumers of their ability
to negotiate interest rates or failing to clearly disclose
the terms, fees, and interest rates in a loan.

Mortgage lending. Predatory lending in mortgages
includes charging excessive or hidden fees to get a
mortgage (loan to purchase a home or property),
prepayment penalties (charging additional money to
consumers who pay off the loan faster than the loan
terms), charging fees for to the purchase of unnecessary
products as part of the loan, structuring the loan to
appear affordable at the outset but that is doomed to fail
when payment amounts rise, loan flipping and steering.
Loan flipping happens when lenders convince
borrowers to refinance an existing mortgage, adding fees
for the new loan and frequently prepayments on the old
loan. Steering is the practice of offering higher qualified
borrowers subprime loans (loans with higher fees and
interest rates) even though they could qualify for better
loans with better terms.

Steering can occur in other sectors including the car loan
business. In Julia’s story above, it is likely that she could
have qualified for a better loan and could have
negotiated the terms of the loan. It appears that the car
loan company abused the knowledge that Julia needed
the car and that she had not negotiated a loan on her
own previously.

Short-term lending occurs when small, short-term loans
are provided, frequently with high fees and interest rates.
Short-term loans are often used by economically

4" FDIC. (2006). Challenges and FDIC Efforts Related to
Predatory Lending (Report No. 06-011). Retrieved from:
https://www.fdicig.gov/reports06/06-011.pdf
5" FDIC. (2006). Challenges and FDIC Efforts Related to
Predatory Lending (Report No. 06-011). Retrieved from:
https://www.fdicig.gov/reports06/06-011.pdf

Key Terms

Credit discrimination: When lenders make
unfair credit decisions or offers based on an
individual’s characteristics, including: race,
religion, national origin, sex or marital
status, age, etc.

Predatory lending: The practice of
"imposing unfair and abusive loan terms on
borrowers.”*

Mortgage: Loan to purchase a home or
property.

Prepayment penalties: Charging additional
money to consumers who pay off the loan
faster than the loan terms.

Loan flipping: When lenders convince
borrowers to refinance an existing mortgage,
adding fees for the new loan and frequently
prepayments on the old loan.

Steering: The practice of offering higher
qualified borrowers loans with higher fees
and interest rates (subprime loans) even
though they could qualify for better loans
with better terms.

Short term lending: Small, short term loans
that frequently have high fees and interest
rates.

Payday loans: Sometimes called cash
advances, payday loans are high-interest
loans usually repaid on the borrower's next
payday (typically within two weeks).

Principal: The amount of money borrowed
in a loan.

Annual percentage rate (APR): The interest
rate for the loan over one year that includes
most loan fees.

Deposit advances: Lines of credit offered by
banking institutions as a feature of existing
checking or savings accounts for consumers
who have regular electronic deposits.

Car title loans: Short-term loans given to
borrowers that are secured by a title of a
vehicle that the borrower owns free and
clear.

Tax refund anticipation loans (RALS): Loans
given to borrowers based on their expected
federal income tax refund and are offered
January through April.
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challenged individuals initially to “make ends meet” but can at times become a cycle of
paying recurring expenses. When lenders are unable to pay back a short-term loan, they
are forced to renew the loan creating a long-term cycle of debt.®’ This financial
desperation can be economically debilitating to borrowers because they end up paying far
more in renewal fees than the amount of cash they actually received from the deal. In fact,
short-term borrowers are five times more likely to file for bankruptcy than the general
population. & In the case of title loans, borrowers pledge their cars to secure the loan and
can lose them if they don’t repay or renew in a timely way.

Short-term lending companies are concentrated in low-resourced communities. In a
sample of payday lenders, the lending businesses concentrated in areas where the annual
income ranged from $10,000-$40,000 with a median income of $22,476.° In that sample,
18% of the payday borrowers received government assistance or benefit income.

Many states have laws capping the interest rates on payday and title loans and/or the
number of renewals. Some states have passed legislation stopping payday lending
altogether. Look here for more information about your states’ laws complied by the

s. Federal legislation caps payday creditors to an
annual percentage rate of 36% and prohibits the rolling over loans made to active-duty
members of the military and their dependents.

Payday loans (sometimes called cash advances) are high-interest loans usually repaid on
the borrower's next payday, usually within two weeks. The borrower secures the loan with
a post-dated check or electronic access to the borrower’s bank account. Payday loans are
offered online and at stores around the country. The average principal (amount borrowed)
is $374.00 plus the fees; the median fee is $15.00 per $100.00 borrowed, and the
average annual percentage rate (APR) is 400% (APR is the interest rate for the loan over
one year that includes most loan fees).!! Because payday loans are offered as "short term,"
generally two weeks, and not regarding how much the interest rate would be annually,
borrowers may be misled about the exorbitant annual percentage rates and the impact of
the high fees. Instead of offering a periodic interest rate, most payday lenders charge a set
fee that is based on the amount borrowed. Much of the payday loan industry profits come
from rolled-over loans that add additional fees. For example, if a consumer is unable to
pay back the payday loan after two weeks, the borrower is able “roll-over” or extend the

loan for two additional Think About It
weeks, but is charged Let’s consider a common $300.00 loan calculation. Sofia
additional fees. takes out a $300 loan with a $75 fee and pays $1.15 in

interest, totaling $376.15 she will have to pay back in two
Much of the payday loan weeks. After one month she'll owe $377.46; after three
industry profits come months, $382.89.1° In essence, just for taking out a payday

from rolled-over loans loan, Sofia owes an extra $76.
that add additional fees.

6 Consumer Financial Protection Bureau (CFPB). (2013). Payday loans and deposit advance products. White
paper. Retrieved from: http://www.consumerfinance.gov/data-research/research-reports/white-paper-on-payday-
loans-and-deposit-advance-products/

7 Montezemolo, Susanna. Center for Responsible Lending: The State of Lending in America and its Impact on US
Households: Car Title Lending Abuses and Predatory Practices, (July 11, 2013).
http://www.responsiblelending.org/state-of-lending/car-title-loans/

8 Lohrentz, T. (2013). The Net Economic Impact of Payday Lending in the US, Insight Center for Community
Economic Development

° CFPB, 2013

10 Calculation and additional examples found here:
http://pls247.com/system/user_files/Documents/TX%200CCC%20Notice.pdf

1 ohrentz, 2013
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For example, if a consumer is unable to pay back the payday loan after two weeks, the
borrower is able to "roll-over" or extend the loan for two additional weeks but is charged
additional fees. More than 509% of payday loan recipients have defaulted on their loan. A
Thi 2013 study found that
ink About It

Sofia cannot pay back the $300 to the title loan company so Lﬁ?rg\]/:/re?z ﬁ;gasii?; or
requests a rollover. Still unable to pay, she goes to a .
different payday loan company to pay off the previous more short-term.loans n
company and take out additional cash. If title lender a year and were n debt

: . to a payday lending
permitted three renewals and imposes a loan fee of $40 per
month, Sofia owes the title lender $460 at the end of four compi:;my for 40% of the
months. Paying off the title loan with a payday loan removes year.
the threat of losing her car but compounds the cost. For ]
example, a $460 payday loan costs $69 per two-week period Deposit advances are

on average. If Sofia cannot repay the payday loan for four lines of credit offered by
two-week periods, she will owe $736. The average added banking institutions as a
cost of a loan held (or rolled-over) for five months could feature of existing

range from $172 in Colorado to $701 in Texas.!3 State loan checking or savings

and interest rate regulations matter. accounts for consumers

who have regular
electronic deposits. When a deposit advance is requested, money is deposited into the
consumer's account and repaid automatically when the next electronic deposit is made.
Deposit advance fees are structured as dollars per amount of money advanced. For
example, the banking institution may charge $2.00 in fees for every $20.00 borrowed.
However, because there is no set date for the repayment (because the repayment is based
on the next incoming electronic deposit), it is impossible to disclose the loan terms as an
annual percentage rate. Borrowers often experience additional fees if they overdraft or
have insufficient funds in the account. Bank deposit advances are not considered payday
loans in most states and are therefore not subject to payday lending laws that states may
have restricting fees or rollover periods.

Car title loans are short-term loans given to borrowers that are secured by a title of a
vehicle that the borrower owns free and clear. The average title loan is $1000.00. A title
loan is a single-payment loan given on one-month terms with an annual interest rate
averaging 3009 without a credit check. Car title loans tend to be renewed multiple times.
A typical title loan is oversecured, meaning that an average borrower receives cash equal
to 269, of the cars resale value. However, if the loan is not paid back, the title loan
company can repossess the car and keep the entire profit off reselling the car.'*

Case Scenario: If Sofia borrows $300.00 and pays back on time in one month, her costs
will be $375.00 plus “add-on” fees (some title loan companies require purchases of
“roadside assistance” or other add-ons that increase the price of the loan). Sofia’s title
loan is oversecured because the cash she borrowed was significantly smaller than her
equity in her car.

12 Consumer Financial Protection Bureau. Payday Loans and Deposit Advance Products: A White Paper of Initial
Findings. (April 24, 2013).

13 Nerdwallet, citing a report by Pew Charitable Trust: https://www.nerdwallet.com/blog/loans/personal-loans-
less-than-payday-loans/

14 Montezemolo, 2013
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Tax refund anticipation loans (RALS) are loans given to borrowers based on their expected
federal income tax refund and are offered January through April. Tax anticipation loans are
no longer available through banks but still can be obtained through non-banking financial
firms like payday lenders and tax preparers. The effective annual percentage rate for many
RALS based on a 10-day loan ranges from 509% to nearly 500%.

Refund anticipation checks are different from RALS in that they are temporary bank
accounts that a bank opens for a consumer to deposit their tax refund from the IRS
directly. For consumers who cannot afford to pay for tax preparation upfront, refund
anticipation checks allow you to have your taxes prepared, and then once the tax refund is
deposited, the bank takes the tax preparation charge, gives the consumer the remaining
refund amount in the form of a check or a prepaid card, and closes the account. Refund
anticipation checks come with costs and add-on fees but are not a loan.

Legal Remedies

Federal law remedies

Truth in Lending (TILA): was created to guarantee the accurate and meaningful disclosure
of the costs of consumer credit. TILA applies to consumer credit transactions (credit
obtained primarily for personal, family, or household purposes) that are regularly
extended by creditors who charge a finance charge or that are payable by a written
agreement in more than four installments. Certain key information must be disclosed in a
clear and conspicuous manner, including the APR, the amount financed, the finance
charge, and the total of payments.

The APR and finance charge disclosures are the most important required information, and
TILA contains detailed rules for determining which fees must be included in the finance
charge and reflected in the APR. A violation of these rules entitles the consumer to double
the finance charge with a minimum award of $200 and a maximum award of $2,000, plus
attorney fees and costs. The consumer must bring an affirmative lawsuit within one year of
the violation or may raise the violation as a defense to the lender’s collection suit without
regard to the one-year period.

Military Lending Act (MLA): caps interest rates to active duty military service members
and their dependents at 36%. For loans made before October 3, 2016, the MLA effectively
banned payday and title loans and restricted tax refund loans. On and after October 3,
2016, the MLA applies to a wider group of non-mortgage loans. Any credit agreement,
promissory note, or other contract prohibited by the Act is void and unenforceable from its
inception. A person who violates the MLA or regulations is liable for actual damages of not
less than $500 for each violation, punitive damages, costs, and attorney fees.

State law remedies

Unfair and Deceptive Acts and Practices (UDAP) laws: a fairly wide range of unfair or
deceptive lender behavior is prohibited under these state laws, provided that the type of
lender or transaction is covered. Examples of prohibited behavior include: disguising a
payday loan as a sale-leaseback or other sham and failing to disclosure the interest rate
and fees; disclosing a fee but failing to treat it as interest under state law; mispresenting
the loan terms. The remedies vary from state to state.
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State usury caps: many states limit the maximum interest rate that lenders
can charge a consumer in specific types of loans. These types of claims
arise most often when a payday or title lender disguises the loan and
charges high fees. Remedies for violations vary from state to state, ranging
from voiding the loan at its inception to prohibiting the collection of the
excess interest. Note that state usury caps may not apply to federally
chartered banks or banks chartered in states with a high cap (or no cap).

Fraud or misrepresentation: deceit and lies in the course of making a loan
are illegal and may provide significant recovery to a consumer. This type of
behavior is illegal in all states.

Licensing laws: in many states, lenders are regulated by licensing laws.
These laws typically do not apply to lenders that are banks, however.
Where they apply, these laws usually specify the permissible terms of the
covered loans and often contain significant penalties for lenders who fail to
comply. Where obtaining the license is a precondition to lending, failure to
do so may give rise to a usury claim in addition to a violation of the
licensing law.

See the Debt chapter in this Guidebook for additional detail describing and
applying legal remedies.

Strategies for Survivor Defined Advocacy

Assessing Credit Discrimination

When beginning advocacy with a survivor surrounding possible credit
discrimination or predatory loans, it is helpful to understand the survivor’s
assessment of the situation before creating an action plan. Because of the
complicated experiences and feelings surrounding finances and debt for
many survivors, credit advocacy work requires an open, honest, and
sensitive assessment. The screening and assessment questions presented
here are for issue spotting (often called “intake questions”), are not meant
to be prescriptive, and conversations around loans and debt should not be
limited to these questions. For a fuller description of a survivor centered
approach to economic assessment, see the Introductory chapter in this
Guidebook (pg. 11).

Consider asking open-ended, non-judgmental questions about the situation
such as:
1. How has the experience with the creditor impacted your financial
situation?
a. Inthe short term? In the long term?
2. What else have you tried when you needed money in the short term
in the past? What has worked? What hasn’t?
3. How has the experience impacted your safety? How has your
partner or ex-partner reacted?
4. Ask the survivor, “what do you think could help this situation now?”

Case Scenario: Sofia, in the case
above, has worked with a
lawyer/advocate for six months to
deal with her financial situation.
Together, they created a debt action
plan, and she paid off her title loan.
Sofia and her advocate celebrated
and high-fived when she paid off her
title loan. The advocate is now
concerned because Sofia has
missed her last two appointments.
The advocate calls Sofia and learns
that last month Sofia fell and broke
her arm. She was unable to pay for
her medications, and her partner
wasn't helping her. She used all of
her emergency money and still was
short. She returned to the title loan
company and had a new title loan.
She was so embarrassed that she
didn't want to share with her
advocate.

What could the lawyer/advocate
have done differently? How should
the advocate and Sofia move
forward?
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Creating plans to address predatory debt situations

Based on predatory lending assessment, advocates and lawyers can work with survivors to
plan the next best steps for their own life. Because each survivor will have different short-
and long-term financial goals, financial obligations, and safety concerns, each plan should
be individualized and jointly created with the survivor.

The first step in advocacy is Think About It

discussing the option of requestinga | Adyocates should remember that most survivors
reduction in fees from a lender. For are in predatory situations because they needed
example, after meeting with her access to money or resources quickly and that
advocate and discussing her car predatory lending was the most accessible source
loan, Julia may decide to try and of money and possibly the safest. Because of
contact the lender to ask for a credit discrimination, some survivors may not
decrease in the loan amount. What have equal access to more traditional, less

are the pros and cons of this strategy predatory loans.

for the survivor? What does the

survivor feel comfortable and safe

telling the lender? A large, national company may be less likely than a smaller,
neighborhood lender in reducing fees. If a lender does agree to reduce fees or extend a
due date, make sure to get the agreement in writing.

Practice Tip

As the survivor is paying off debts, be positive and encouraging but be
cautious in how much praise is centered on paying off debts.
Survivors may also be fearful of disappointing advocates/lawyers.
Therefore, if the survivor takes out another payday or other type of
predatory loan, they may not want to tell us. Be clear with survivors
that you will support them no matter what.

Debt action planning

When working with the survivor, it is
helpful to create a comprehensive, yet

flexible debt action plan (for more, see Think About It

the Debt chapter of this manual). A debt Remember that looking at predatory lenders’
plan can be simply a written plan on a fees and APRs can be very frustrating to
piece of paper or can be an excel file. survivors and they may feel angry, cheated,
The first step in this process is to or defeated. It is important to give survivors
discuss with the survivor the benefit of space to have feelings regarding the

paying off debts with the highest APR situation and work together to create a plan
(or fees) first. for moving forward.

Practice Tip
It is helpful to use a free on-line debt calculator tool (such as

) that allows survivor’s
to see how paying off debts with the highest APR first can be financially
beneficial. Breaking down predatory loans into pieces can make the
debt feel more manageable and can help give hope to survivors.
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Create financial plans to avoid needing predatory lending in the future

Long-term plans to reduce the need for predatory lending will require creating a cost of
living plan to examine what it costs survivor to live. See the sidebar for steps to create an

effective

Discuss strategies to avoid short-term lending in economic crises

When working with survivors who are trying to avoid short-term lending, it is important to
acknowledge that some strategies (including but not limited to relying on abusive partner
or family members, selling drugs or other illegal activity, sex for money) may be /ess safe

Think About It

Be open about discussing risks and tradeoffs
with short-term lending with survivors and avoid
using your own judgment to decide what is the
safest choice for survivors. Discuss the pros and
cons of each financial choice.

for the survivor than short-term
lending.

An alternative strategy for obtaining
money or resources in an economic
crisis is using local resources that
may help with financial needs. For
example, your community may have

utility, rental or housing, or childcare assistance. Keep in mind that financial assistance is
scarce, often requires a lot of documentation that may put the survivor at risk from an
abusive partner, and may be difficult for the survivor to pursue (limited hours of operation,
transportation to the location, etc.). Additionally, survivors who have experienced racism,

Practice Tip

When making referrals to non-profit or
governmental organizations for financial
assistance, it is helpful for the advocate/lawyer
to: understand how this assistance works, know
if the assistance is currently available, be
familiar with the organization’s practices
(policies towards LGBTQ people, for example),
and provide a specific contact person or help
make the connection.

Discuss alternate banking options

homophobia, transphobia, or other
discrimination based on their
identity, may be concerned about
reaching out to a local organization
and fear that they will experience
discrimination in that setting. Again,
just because short-term lending
seems like a bad choice for
survivors, at times, it may be the
best choice out of a lot of bad
options.

Some survivors may not know about other banking options that are available to them for
financial needs and services. Because commercial banks have historically avoided some
communities (communities of color, low-income communities) some survivor’s may not be
aware of banking opportunities or may not trust banking options. It is important to assess

Practice Tip
For example, you may ask: Have you ever had

experience with a bank before? If so, tell me about it.
Do you know if you currently owe any money to any
banks? How do you feel about banks? Do you feel like

banking is a safe option for you? Why or why not?

a survivor’s relationship to
banks.

If a survivor is interested, it is
helpful to explore different
banking options. While
commercial banks are most
accessible regarding locations
and variety of services, credit

unions, which are not-for-profit institutions, generally have lower fees, lower balance
requirements, higher annual yield (the amount of interest a consumer receives from a
saving account) and lower annual percentage rates for lending. Some credit unions offer
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short-term lending services with lower fees than typical payday or deposit lending.
Recently, anti-poverty and other non-profits have worked together to create credit unions
providing short-term loans with less predatory fees to their clients. It is helpful to be aware
of the banking options in your community.

Alternative tax filing Practice Tip

options Consider some systems advocacy, particularly if your client
. or many clients are confronting banking roadblocks. You

For survivors who want to may need to advocate with letters or phone calls to the

file ’ques without the banking institution requesting reduction in fees, waiving

additional cost Qf tax balance requirements, or creating a payment plan to pay

refund anticipation loans, off old banking debts preventing new accounts. Building

many communities offer relationships with local banks or credit unions can help

Voll_mteer Income Tax establish the understanding and willingness to institute

Asastanlce (VITA) or Tax special protections, policies, or be willing to work with you

Counseling for the Elderly on a case-by-case basis. For issues with a banking

(TCE) services free of institution that are not being resolved, another option is to

charge to help low to file a complaint with the Consumer Financial Protection

moderate income and Bureau (CFPB). The CFPB will forward the complaint, and

elderly individuals. (For the company has 15 days to respond.

more information on taxes,

see the Tax Advocacy CFPB Complaint line information:

chapter in this guidebook.) Online: http://www.consumerfinance.gov/complaint/
Phone: (855) 411-2372

Practice Tip

Consider partnering with or bringing
VITA/TCE services onsite at your
organization for your clients.

Creating a Cost of Living Plan
(see more information here):

1. Ask survivor to track expenses for a month if possible; or at a minimum a week.
* Discuss safety implications for tracking expenses and safety plan accordingly
* Discuss how it may feel psychologically to track expenses and strategies to reduce negative feelings

2. Determine fixed, changing, emergency monthly expenses
3. Determine income including: benefits, child support, informal and formal income

4. |If expenses outweigh income reduce expenses
* Look through tracked expenses exploring for strategies to reduce spending that fit with the survivor's
safety and values
*  Most survivors are smart economic planners; they simply don’t make enough money to make resources
strength
e Barter for goods and services if possible

1. Increase income
* What options does the survivor have to increase income? What has worked in the past? What hasn’t? Why?
* Consider increasing education, training, negotiating a raise
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Conclusion

While predatory lending options may come at high financial costs for survivors of domestic
violence, they may be the safest alternative for some survivors. Lawyers and advocates
should work with survivors to create short, medium, and long-term credit action plans.
Open discussion and creative debt action planning are keys to availing survivors of real
and flexible options that can adapt to their changing needs and priorities as they seek
safety.

Additional Resources
e Training materials by Katie VonDelinde and CSAJ:
o Survivor-Centered Consumer rights Advocacy. (2013).
o Budgeting and Debt Prioritization. (2013).
e The Payday Lending Debt Trap for Survivors: Infographics
e CSAJ comments to CFPB regarding payday, vehicle title, and certain high-cost
installment loans
e Center for American Progress: Predatory Payday Lending: its Effects and How to
Stop It
* National Association of Consumer Advocates;
http://www.consumeradvocates.org/issues/predatory-lending
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Four

Debt, Debt Defense, & Safety
Considerations for Survivors

By Diane Johnston?

Introduction

Personal income has not kept up with the cost of living, particularly for people with low
and average earnings, forcing more people than ever before to rely on credit to pay even
their basic needs. Financial institutions have simultaneously increased interest rates and
fees for lower income and higher risk consumers, causing individual debt burdens to grow
and very often become unmanageable. While frequently associated with credit cards and
loans, any unpaid bill can become a problematic debt. About 35 percent of adults, or 77
million of the 220 million Americans with credit files, show debts in collections.? Unpaid
debts can result in debt collector harassment, lawsuits, garnished wages, and frozen bank
accounts, in addition to negatively impacting a consumer’s credit report and score.?

For survivors of domestic violence, these consequences can be particularly devastating as
they jeopardize the survivor’s ability to becoming financially self-sufficient. This chapter
will explain different types of debt, how debts are treated differently in family law and
consumer law, the laws governing debt collection, defenses to a debt collection lawsuit,
and safety considerations when dealing with debt.

! With contributions by Katie VonDeLinde and the National Consumer Law Center.

2 CONSUMER FINANCIAL PROTECTION BUREAU, ANNUAL REPORT ON THE FAIR DEBT COLLECTION PRACTICES ACT 8 (March
2016), available at http://files.consumerfinance.gov/f/201603_cfpb-fair-debt-collection-practices-act.pdf.

3 See Credit Advocacy for Survivors chapter for further discussion on credit issues.
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Maria’'s Story

Maria is a survivor of domestic violence who finalized her divorce from John over two years ago.
She's now in her apartment with her two children, working a minimum wage, part-time job.
Funds are extremely tight, and she's struggling to make ends meet. Because her credit was
better than John's, during the relationship, they opened all of their credit accounts under her
name instead of his. John handled all of the finances for them, so she wasn't always sure of what
accounts were being opened or used. She was allowed use of one of their credit cards and John
used the others. She learned the full picture of the debt in her name during her divorce
proceedings. Per her divorce, John is supposed to be making payments for a portion of the debt
directly to their creditors. She believes that he has been complying with this requirement.

Maria comes to you because she just had her rent check returned to her due to insufficient funds.
She knows that she had enough money in her account, but when she speaks with a
representative from her bank, they tell her that her account was frozen pursuant to a court
judgment against her. Maria is shocked and confused. This is the first time she’s learned that a
case had been filed against her.

Think About It

What are your reactions? What are Maria's other financial
needs that could be affected by the frozen account? Does John
still pose a safety or other economic risks? What else do you
need to know about Maria to assist your advocacy (from her
employment to other relationships, to how her other identities
might shape her experiences and available options)?

Domestic Violence and Debt

Many survivors of domestic violence exit abusive relationships with a high debt load. For
some, the process of leaving requires money the survivor doesn’t have, and therefore
reliance on credit cards or loans to cover these expenses. Many others have also accrued
debt through financial abuse. Experienced by an estimated 99 percent of survivors,*
financial abuse can include intimate partner identity theft, ® coerced debt,® and an unequal
distribution of debts and assets between partners during a relationship. Even after a
relationship ends, abusive ex-partners can continue financially harming survivors by
accruing additional debt in the survivor’s name or by refusing to pay debts as ordered in a
divorce.

In many domestic violence cases, survivors find out the full extent of their debt burden
only after they’ve left the relationship. Dealing with finances often happens once the
survivor has been able to get more basic safety and living needs met. Survivors often have
fuzzy recollections of what happened and when especially because of the trauma they've

4 Adams, A. E., Sullivan, C. M., Bybee, D., & Greeson, M. R. (2008). Development of the scale of economic abuse.
Violence Against Women, 14(5), 563-588. http://doi.org/10.1177/1077801208315529

5 See Identity Theft chapter for a more in-depth discussion of this issue.

6 Coerced debt is a term coined by scholar Angela Littwin to encompass “all non-consensual, credit-related
transactions that occur in a violent relationship.” Angela Littwin, Coerced Debt: The Role of Consumer Credit in
Domestic Violence, 100 CALIF. L. R 951, 954 (2012).
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experienced and because the information you'll be discussing may be from a long time ago
or may have never been entirely clear to the survivor.

You may also have survivors that come to you while they are still in abusive relationships.
With these clients, you'll want to assess safety risks carefully. Disputing a debt or taking
other action related to credit accounts may agitate or tip off the abusive partner that your
client is thinking about the future or preparing to leave. You'll need to assess whether the
client's partner will be able to learn about the action taken and whether the partner is
likely to retaliate. In some cases, it may make sense for the survivor to wait until leaving
the relationship to start addressing these issues.

Assessing for debt issues

Because of the complicated experiences and feelings surrounding debt for many survivors,
debt advocacy work requires an open, honest, and sensitive assessment. The screening
and assessment questions presented here are for issue spotting (often called “intake
questions”), are not meant to be prescriptive, and conversations around debt should not
be limited to these questions. For a fuller description of a survivor centered approach to
economic assessment, see the Introductory chapter in this Guidebook (pg. 11).

Attorneys and advocates can set the stage, by discussing general feelings about debt and
finances, and reassuring survivors that they are not defined by their debt or financial
decision.

When you meet with your client, consider how you can safely pull the survivor’s credit
report, which you should review along with” any debt collection letters received.
Assessment questions could include, but are not limited to:
* Have you ever reviewed your credit report before?
* Have you received any legal papers related to a debt?
* Have you received notice that your wages will be garnished or that your bank
account will be frozen?
* Have you had anything of value seized or repossessed?
* Are you receiving phone calls or letters from debt collectors?
o Are any of those communications threatening or harassing?
* What debts are you aware of?
o How did you accrue these debts?
o During your relationship? Before or after?
o For personal purchases? For your household? For your former partner?
* What were your finances like during the relationship? Who handled the bills?
* Did you have access to shared accounts?
* Do you think your partner has or would ever access your credit report?

Additional assessment questions specific to coerced debt could include:
* Did you ever feel pressure from your partner to make specific financial decisions?
* What do you think would have happened if you had refused?
* What did your partner say or do to convince you?

7 See Credit Reporting & Repair chapter for more on pulling credit reports safely.
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* |f you were in front of another person (like a car salesperson, do you think he or

she could have suspected what was going on?

* |f the transaction involved opening an account (new credit card, loan, other type of

account), do you have any of the contracts?

* Did you get any use or benefit from the transaction (use of a car or credit card, for

example)?

The impact of debt

The impacts of debt can be devastating. Dealing with debt collectors, who are often
aggressive, may be demeaning, and call incessantly, can be extremely distressing. If your
client is sued, the process of going to court is confusing and adds more stress to your
client’s life, especially if the survivor is already dealing with court dates for other matters

Think About It

For many of our clients, talking about and admitting to
having a large debt burden is embarrassing or
shameful. If the survivor goes to court or does anything
to address the debt, they will be required to talk about
it; this means they may also be essentially required to
talk about their relationship and abuse. For some
clients, this may be the first time they are sharing these
issues with someone. Dealing with debt collection could
mean that your client feels alienated from his or her
community or family. Open conversations to prepare
survivors for these experiences are critical. How can you
help your client through a conversation about finances
that makes him or her think back on the abuse? What
action is your client considering that might require
talking more about the circumstances surrounding the
debt, including the relationship history? How might your
client’s background or identity further shape how he or
she thinks about and is impacted by finances and debt?

Starting Principles
What debts are we talking about?

related to the abuse - like
divorce proceedings, family
court cases, and/or a
pending criminal case. For
survivors like Maria who find
out about debts after a
default judgment has been
entered against them,
sudden deprivation of wages
or funds in a bank account
could be the tipping point
that makes it impossible for
the survivor to maintain
safety, pay rent, or obtain
basic necessities. Also, being
required to talk about debt
related to the abusive
relationship can be re-
traumatizing for survivors.

Almost any money your client owes to someone else can be sent to a debt collection
company, reported on his/her credit report,® or can result in a debt collection lawsuit
against your client and/or your client’s partner. This includes debt owed on credit cards,
personal loans, medical bills, utilities, rental arrears, student loans, car loans, a car lease,

or any other money owed to
another entity.

Practice Tip
Instead of asking your client if they have any debt,
ask about the specific types of accounts, such as
credit cards, medical and phone bills. Ask your client
if he/she has a balance on the account, if he/she is
making the required monthly payment, and if he/she
makes these payments on time.

There are two main types of
debt. Secured debt is
connected to something of
value, like a house or a car,
and the creditor can take back
that asset from your client if he

8 See the Credit Reporting & Repair chapter for more information about credit reports.
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Key Terms

Secured debt: Debt from a loan that is
connected to something of value, like a
house or a car, and the creditor can
take back that asset if a consumer fails
to pay.

Unsecured debt: Debt that is not tied
to any asset, including but not limited
to credit card debt, personal loans,
medical bills, and utility debt.

Lender: The entity that originates a
loan (also called original creditor).

Servicer: Hired by lenders to send
account statements or bills to the
consumer and to collect payments.

Creditor: The entity that originates
accounts that allow the customer to
purchase goods or services on credit,
and pay back later.

Debt buyers: Companies that purchase
defaulted debts in bulk, often for
pennies on the dollar.

Account holders: The person liable for
the account.

Co-signor or guarantor: A person who
signs a credit application together with
the primary account holder, and agrees
to be held liable for debt if the primary
account holder fails to pay.

Authorized user: A person added to an
account and granted permission to
utilize the credit account, but not as an
account holder.

Service of process: The delivering of
the initial case paperwork to the person
being sued.

Standing: Whether the plaintiff is the
proper party to sue on the debt.

Statute of limitations: A time limit set
for a creditor to sue for an unpaid debt.
It generally starts to run when the first
payment is missed.

or she fails to pay. Unsecured debt includes every other type of
debt that is not tied to any asset, including but not limited to credit
card debt, personal loans, medical bills, and utility debt. >0

Who am | dealing with?

There are a number of players in the debt collection industry, and
sometimes it is difficult to determine who you are dealing with. The
entity that originates the account is the lender or the original
creditor. When you take out a loan, whether a personal loan,
student loan, car loan, or mortgage, you generally borrow from a
lender and receive a lump sum of money, a credit card, or the
money lent is forwarded to the car or home seller or educational
institution. Lenders often hire a servicer to send account
statements or bills and to collect payments. Servicers will also
negotiate settlements or repayment terms when a borrower
defaults, or fails to make payments. Creditors are associated with
accounts, allowing the customer to purchase goods or services on
credit and pay back later. The most common type of revolving
credit is a credit card. In this chapter, the term creditor will also be
used to encompass lenders and servicers.

When a client fails to make timely payments on an account,
creditors may hire a debt collector. Similar to a loan servicer, these
entities will seek payments from the client or ask the client for the
partner’s location information. The original creditor still owns the
debt, but the debt collector is hired to help collect the money on
the creditor’s behalf. They are often aggressive, calling frequently
and sometimes using illegal practices to intimidate your client into
making payments. Creditors may change debt collectors after a few
weeks or months, or several times over the life of the debt, creating
confusion about who is authorized to actually collect on the debt.

After failing to collect a debt, creditors may sell the debt to debt-
buyers. Debt buyers are companies that purchase defaulted debts
in bulk, often for pennies on the dollar. They become the legal
owner of the debt, with the ability to pursue collection on their own
and to sue on the debt. These debts are often sold without
guarantees as to the accuracy of the amount owed by the consumer
and may limit the debt buyer’s right to obtain additional basic
information about the debt. A 2013 study by the Federal Trade
Commission found that less than 50 percent of the debt buyers
studied received the name of the original creditor, fewer than 40
percent had information on the account’s finance charges and fees,
and only 35 percent knew the date of the consumer’s alleged

9 An important consumer protection for medical debt is that hospital emergency
rooms that accept Medicare may not deny life stabilizing and active labor care
because of outstanding medical debts. See NCLC, Collection Actions § 9.3.3 (3d Ed.
2014).

10 NCLC manuals are an excellent resource but may not be available without a
subscription. If you need to access this information, contact a consumer attorney in
your area.
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default — information basic to identifying who is responsible for the account.!!

Case Scenario: During your intake with Maria, you review her credit report
and collection letters she’s receiving in the mail to build a picture of her debt
burden. On her credit report, she recognizes Discover, Citibank, and Chase,
all original creditors, as banks that they had credit cards with. There are
several names that she isn’t familiar with, but you recognize as debt
buyers.’? Some of these lines list the original creditor, and some don't.

What is the difference between joint debt and separate debt?

Account holders on credit cards and personal loans are liable for the debt. In consumer
law, the named account holder(s) determines whether a debt is joint or separate. A co-
signor or guarantor signs a credit application together with the primary account holder.
Just like the primary account holder, the co-signor or guarantor is an account holder and
is liable on the account. That means if the primary account holder fails to pay, the
financial institution or entity can pursue the co-signor/guarantor for the entire balance of
the debt. Similarly, if one of the account holders declares bankruptcy and discharges a
particular debt, the other account holder will remain liable for the whole debt.!® An
authorized user is added to an account as a person with permission to utilize the credit
account, but not as an account holder. This is frequently used between people with
familial relationships (intimate partners or parent/child) where one person has better or
more established credit than the other. An authorized user may or may not be legally
responsible for the debt or even for his or her charges on the account depending on the

Practice Tip

To determine whether your client is an account holder
or an authorized user, look at the original agreement
documents (which may not be readily available) the
billing statements and/or the client's credit report The
credit report may indicate whether the account is
individual, joint, or if the client is an authorized user.
Only a few clients will have the credit application and
the contract (the documents that establish your client’s
legal responsibility) and even the original creditor may
have difficulty providing those documents if they are
more than three years old. The client's representative's
bargaining position may be enhanced with a creditor or
debt collector who cannot provide those documents.
Such bargaining positions include: this debt is not my

client's responsibility, to my client cannot pay this debt,

to my client can only pay a portion of the debt, and/or
to my client can only pay a specific amount per month.

contract and state and
federal law.1*

This is unrelated to how
debts are determined to be
joint or separate in the family
law/divorce context. If your
client has had a distribution
of debts through a divorce
action, this does not change
his/her standing with
creditors.!® Creditors will still
pursue only the named
account holders, and in some
states, the authorized users
for the debt.

1 FED. TRADE COMM’N, THE STRUCTURE AND PRACTICES OF THE DEBT BUYING INDUSTRY 44-49 (2013), available at

http://www.ftc.gov/0s/2013/01/debtbuyingreport.pdf.

12 This website lists many of the common debt buyers you'll see but is not exhaustive:
http://www.debtconnection.com/debtbuyers.asp. If your client has store cards, these are often through
Department Store National Bank (DSNB), Synchrony, or Comenity. If there is a name that you or your client don’t

recognize, a quick google search can often point you in the right direction.

13 See Bankruptcy chapter for further discussion.
14 See NCLC, Collection Actions §§ 5.3.3. 5.3.4, 9.6.

15 See the Family Law chapter for further discussion on how divorce affects finances.
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Practice Tip

A divorce attorney may be able to prevent this issue from happening by negotiating
with opposing counsel or the other party (ex-spouse) to include a provision requiring
each party to refinance debt into his/her own name. Many credit cards will allow a
new cardholder to transfer a balance from another account for a fee.

Case Scenario: You help Maria to get more information about the frozen
bank account, and learn from her credit report and the court docket that
Citibank sued her last year. She is distressed to learn about the case and
confused about why John was not sued as well. She tells you that she never
used the card; it was only John who made purchases on that credit card.
Because Maria is the account holder and John was only an authorized user,
the creditor sued only Maria for the debt.

Debt collectors may tell your clients that they can be held liable for their spouse’s debt
even if they are not an account holder. This is not true in the majority of states that follow
equitable distribution, and if your client has been told this, he or she likely has a claim for
a deceptive or misleading collection practice (see more on these claims below). In
community property states,'® both spouses are deemed to equally share all income,
assets, and debt acquired during the marriage. This means that both spouses in those
states are equally liable for debts, regardless of who is named on the account. Many states
have statutes that make spouses responsible for “necessities,” like medical care and
groceries, provided to their spouse or children.!” There is some reason to believe that such
statutes are seldom used against consumers.!®

Communication with Debt Collectors

As mentioned, debt collectors often call frequently, and sometimes use abusive and other
unlawful methods to collect a debt. This can be overwhelming and stressful for clients.
Federal law, Fair Debt Collection Practices Act (FDCPA), as well as state laws regulate
debt collectors.

The Fair Debt Collection Practices Act (FDCPA)

The FDCPA imposes restrictions on a debt collector's efforts to obtain payment and on
where a debt collector can sue a borrower. As a general rule, the FDCPA applies to third-
party debt collectors (as opposed to the original lender). The FDCPA establishes general
standards of prohibited conduct in order to protect consumers from invasions of privacy,
harassment, abuse, false or deceptive representations, and unfair or unconscionable
collections methods, The Act also defines and restricts abusive collection actions, such
as late night or repetitive phone calls, false threats of legal action or criminal
prosecution, and communication with others regarding the debt. The consumer can
recover actual damages, statutory damages of up to $1,000, attorney fees, and costs.

16 Only a minority of states observe community property instead of equitable distribution: Alaska (by agreement),
Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, and Wisconsin.

17°See NCLC, Collection Actions §§ 5.3.4.3, 9.6.

18 See Ann Britton, America’s Best Kept Secret: An Adult Child's Duty to Support Aged Parents, 26 CALIF. WESTERN L. R.
351, SSRN id1674918 (1990).
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Case Scenario: Maria tells you she has stopped answering her phone unless
she recognizes the number because she is getting so many phone calls. She
used to answer and try to work something out, but one debt collector told her
they would have her arrested and another said they could only accept a
payment she couldn't afford. She is afraid of what the debt collectors can do
to her and her family and embarrassed that she is in this situation.

Within five days of initiating contact, the debt collector must send a written notice with the
amount of money owed, the name of the original creditor, and what action the client can
take if he/she does not believe the debt is valid.
I ——

Practice Tip Timing and Frequency of Phone
If your client believes the debt is invalid, he Calls

or she should send a dispute and verification
request in writing to the debt collector. Once
the debt collector receives it, it must obtain
verification of the debt from the creditor and
send this proof to the client before resuming
any collection activities or starting a lawsuit
against the client.

Debt collectors can only call your client
between 8 a.m. and 9 p.m. They are not

However, repeated calls are allowed if
they go unanswered.

If your client does not want to continue
receiving phone calls, he or she can

Practice Tip write a Cease Letter asking the debt

If your client is overwhelmed with phone collector to stop. Once received, the
calls and has a small number of creditors, debt collector cannot contact the client
encourage him or her to pick up the phone. except to confirm that there will be no
Your client should verify who they are, get further contact, or to inform the client
contact information from the debt collector, that it intends to take specific action to
and state that he or she doesn't wish to be collect the debt, such as bringing a
contacted by phone. lawsuit.

Who can a debt collector contact?

Debt Collectors cannot contact your client if he/she is known to be represented by an
attorney. If your client informs a debt collector that he or she cannot receive calls at work,
they must stop calling there. They can contact third parties once to obtain your client’s
contact information, but they cannot share information about the debt in those calls. If

Practice Tip

Cease Contact Letters are effective as a hard rule that debt
collectors must follow, but sometimes speed up the
process in which a creditor files a lawsuit since it is unable
to pursue collection over the phone. This may vary
regionally and depend on the client's financial position,
with judgment proof clients less likely to be sued. Consider
whether continued phone calls or a lawsuit in court would
be more difficult for your client to handle. If the client
seeks freedom from calls, you should counsel your client
on how important it is to respond if sued, as people in
many states do not get plain language instructions on how
to respond to a lawsuit.
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your client is legally married, a debt collector can speak with your client’s spouse about
the debt.!® This may create safety concerns. For example, if it is an account your client is
still using, this may allow the abuser to get information about where your client is
shopping or spending money if the collector attempts to confirm charges over the phone.
If your client has updated their phone number or mailing address to one that the abuser
doesn’t know, but hasn’t responded to communications from the debt collector, the
collector may try to confirm with

the spouse that this contact Practice Tip

information is correct. If your client is still married, or recently divorced,
advise him or her not to update a confidential
address with any creditors or debt collectors. A debt

How else does the Fair collector may contact the spouse to verify that the

Debt Collection Practices information they have is correct, including the
Act (FDCPA) protect my confidential address. Instead, have your client open
client? a P.O. box where he or she can safely receive mail.

Debt collectors are prohibited from making false or misleading statements, threatening or
harassing your client. The debt collector cannot falsely claim to represent a governmental
agency, to be an attorney or a law firm, or to be employed by a credit bureau. Debt
collectors may not falsely claim that your client has committed a crime or will be arrested
for not paying the debt,
or that the collector will
take action only
permissible after being
awarded a judgment in
court.

Practice Tip

Encourage your clients to keep a call log documenting their
conversations with creditors and/or debt collectors. This
log should include the date and time of the call, the name
of the collector, name of the collection company, call back
phone number, name of the original creditor and current
owner of the debt, alleged amount of the debt, estimate of
how long the call lasted, and any other notes about what
the collector said. Clients should not give information to
debt collectors without knowing that the debt collector is
legitimate. The client should get the debt collection
company’s name, address and phone number and check its
legitimacy. The original creditor may verify the debt
collector or the collector may be licensed by the state or
listed on www.consumerfinance.gov/complaint without its
legitimacy being challenged.

If a debt collector violates
the FDCPA, your client
can sue the collector in
state or federal court
within one year of the
violation. Your client can
recover their damages
plus up to $1,000 and
payment of the client’s
attorney’s fees (see above
sidebar describing the
FDCPA for more).

Practice Tip

In a typical case, your client likely has multiple
FDCPA violations, if you can document them.
Have your clients keep a call log and retain all
documents received from debt collectors and
debt collection law firms to build your case.

1915 U.S.C. §1692c(d) (“For the purpose of this section, the term “consumer” includes the consumer's spo